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=> - Before the 
FEDERAL COMMUNICATIONS COMMISION 
Washington, D. C. 20554 3 


“In re Application of 


WESTERN KORTH CAROLINA BROADCASTERS, INC.) DOCKET XO. 17050 
File Xo. BR-2977) 


‘For Renewal of License of 
Station WWiT : 
Canton, North Carolina 


INITIAL DECISION OF HEARING EX4MINER CHESTER F. NAUMOWICZ, JR. 
Issued May 15, 1968. 3 Released: May 17, 1968 


¢ . 
Preliminary Statement 


1. On the 8th day of Cetober, 1962, Hearing Examiner 

Thomas H. Donahue adopted an Initial Decision in Vernon E. Pressley, 
33 FCC $38, wherein he reached certain conclusions relative to the 
owners of Western North Carolina Broadcasters, Inc. 1/ On the basis 
of the record in that proceeding and the Examiner's findings and 
conclusion, the Commission, on Jenuary 4, 1967, released an order | 
designating the renewal application of Western North Carolina for | 
hearing on the following issues: 
"1, To determine whether Dalton R. Paxton, Sidney A. | 

Watts or other WWIT principels and agents promoted, 

supported. or otherwise participated in the preparation 

end filing of the application of B. E, Bryent for a 
new Radio Station at Asheville, North Cerolina, on | 
920 kc, 1 kw-DA, daytime only (File No. BP-14104, 
Docket No, 14009) for the purpose of impeding or 
obstructing grent of the application of Vernon 
E. Pressley for a new radio station at Canton, 
North Ceroline, on 920 ke, 500w, daytime only 


(BP-12872, Docket No. 14007). 


To determine whether Dalton R, Paxton, Sidney 

A. Watts, or other WWIT principals made misrepre- 
sentations to the Commission or concealed fects i 
from the Commission concerning the total consideration 
between the parties to the application for transfer of 
control of the majority stock interest in the corporate 
licensee of Redio Station WWIT (BTC-2951, approved) 
“November 28, 1958). % : 


SS SS 
1/ The findings and conclusions. of the said Initial Decision ere;not 
res judicate 25 to Wester North Carolina or its principals, Hence, 
Exeniner Donenue's findings end conclusions ere not available to this 
Examiner for consideration, and the Initial Decision is referred to 
only to establish the background of this proceeding. 


2 


To determine whether the principals of the epplicant 
£ailed to file with the Commission prior to November 
12, 1962, the consulting agreement entered into in 
December 1958 between the applicant and Beverly M. 
Middleton anc Kermit Edney, as required by Section 
1.613 of the Commission's Rules (and the instructions 
to FCC Form 315). 


To determine whether Dalton R, Paxton or eny other 
principal of the applicant licensee made nisrepre- 
sentations to the Comaission or concealed fects 
from the Commission in the proceeding involving 
the epplication of Vernon E, Pressley (Docket No. 
14007). : mote 


To determine whether, in light of the evidence 
adduced under the foregoing issues, the applicant 
possesses the requisite character qualifications 
to be a licensee of the Comnission. 


To determine whether, in light of the evidence 
adduced under the foregoing issues, grent of the 
above-captioned application would served the public 
interest, convenience end necessity." 


2. The applicant published notice of the hearing and notified 
the Commission thereof pursuant to the governing statute and rules. 
ae £5 


Hearing was conducted end the record was finelly closed on May 13, 1988. 
Proposed findings of fact were filed on March 4, 1968. 2/ 


Findings of Fact 


np 3. | On October 31, 1958, an application to transfer control 
of Western North Caroline Brosdcasters, Inc., licensee of Station 

WIT, Canton, North Caroline, was filed with the Commission. The 
transferors, and their ownership interests being transferred were: 
Beverly M. Middleton, 51.58%; Evelyn H. Middleton, 9.40%; Kermit Edney, 
19.74%; and Donald A. Gilmore, 10.00%, The transferces were? Sidney 
A. Watts; Y. Berry Medlin, Jr.3; Dalton R. Paxton; Frieda EH. Burress; 
David R. Riley; and Boice M. Watts, each to acquire a 15.2% interest. 
-The consideration wes listed es $20,000 to be paid when the sale was 
consummated and an additional $20,000 plus interest in monthly Jin- 
stallments over five years. The Commission granted the epplication on 
Novenber 28,7195. : 
& The perties' actual understanding, which hed been 
negotiated primarily by Middleton and Medlin, was somewhat broader. 3/ 
As suggested by Middletoa, it contemplated that, immediately following 
Se 
- 2/ The parties did not elect to avail themselves of an opportunity to 
“File supplemental proposed findings on May 6, 1963, or efter the final 
closing of the record on May 13, 1968. 


, 
G 

+ 

rr 


3/ Sec para. 9, infra, re Middleton's contemporary negotiations wit) 
another poteatial buyer. ; 
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the consummation of the stock sale, Western North Carolina would 
execute an agreement whereby it would. employ Middleton and Edney as 
“consultents" for five years et a collective salary of $1,200 per | 
month, Middleton asserts that his reason for proposing this arrangement 
was because the.purchasers were without broadeast experience; if the 
corporation became insolvent the deferred payments under the stock 
purchase plan might be jeopardized; and the payments under the consulting 
contract would be paid out of day-to-day operations and were not to be 
the obligation of the individual stock purchasers. 


- §, Prior to the filing of the transfer application, drafts 
of both the stock sale agreement and the consulting agreement were | 
prepared by local North Carolina counsel and submitted to Washington 
communications counsel for review. However, the application as sub- 
mitted made no reference to the consulting agreement. . 


6. On December 22, 1958, the stock transfer was consummated 

and the consulting contract was executed...-It provided that the corporation 
would employ Middleton and Edney to serve “in @ consulting capacity to the 
exteat they may be called on", The emolument of $1,200 per month was to - 
be paid for five years to them collectively; in the event of the demise - 
of either, to the survivor of then; and, if both died, to the President 
-of Redio Hendersonville, Inc., a corporation in which Middleton and Edney 
_both held stock, The payments were not guaranteed by the stockholders of 
Western North Cerolina, but if more then two consecutive payments should 
become in default the entire balence would become due and payable. ; Cn 

fay 31, 1960, the consultation agreement was revised to provide thst the 
then remsining balance of $63,000 would be reduced to $45,000 payable in 
annual installments of $10,000 commencing June 1, 1960, with a final 
peyment of $5,000 payable June 1, 19864, , 2 


~t. 


! 


- 7, Neither the consulting agreement nor its revision was 
filed with the Commission contemporencously, nor did the Commissioa 
become aware of them until a copy of the agreement was introduced in 
evidence on January 16, 1962, in the Pressley hearing referred to et 
peregraph 1, supre. Western North Carolina did file copies with the 
Commission on November 12, 1962. 


' 8. No evidence in this hearing established directly why | 
the Commission was not earlier advised of the existence of the con- 
sulting agreement, The details and mechanics of the filing of the: 
trensfer application hed been left in the hends of Western North 
Cerolina's communications counsel, a gentleman of considerable 
experience. Wnjle his testimony was unevaileble due to his death in 
October of 1963, the essence of his advice to his clients may be 
gleaned from his response to a request for his opinion as to the 
propriety of including the aforementioned acceleration clause. In: 
thts instance, he asserted that the subject clause was “OX as fer as 
the FCC concerned"*, but might create tax’ problems, In reporting the 
matter for tex purposes Western North Ceroline showed the payments 
under che consultation egreement es ordinary operating expenditures 
and Middleton reported his receipts as ordinary income, 


9, Vernon E. Pressley, a life-long resident of Canton had 
been employed at WwIT in a sales capacity from June of 1954 until | 


October 31, 1953. His brothers, Joe B. Pressley end C, J. Pressley 
were also employed at the station; C. J. full-time and Joe B. as a 
part-time salesman, In the summer of 1958 Vernon Pressley heard the 
station was for sale and entered into negotiations for its purchase. 

He considered the asking price of $103,000 for 90-92% of the stock 

too high 4/, and his. counter offer of $75,000 was rejected. Shortly 
thereafter he retained a consulting engineer from whom he ascerteined 
that the frequency of 920 ke wes evailable for use in Canton. He 
decided to apply for such a facility, and this decision plus the offer 
of a better peying job at another station led him to resign at WWIT. 


10, In March of 1959, Vernon Pressley filed his application. 
The owners of Station WIT did not relish the-prospect of competition 
end their reaction was sharply antagonistic, Joe B. Pressley was fired 
(the employment of C. J. Pressley had been terminated shortly after the 
new managenent took over). Sidney Watts attempted to buy up an old 
note of Vernon Pressiey's in the hope of collecting it end thereby 
impeiring Pressley's financial qualification to own a broadcast station. 
Delton Paxton had the Station's consulting engineer draw up an interference 
chart showing the extent to which Pressley's proposed station would cause” 
interference to existing stations. Oa the basis of this chart he called 
to the attention of the management of two stations the fact that Pressley's 
proposed station would cause some interference to their signals, and 
that they had a’ right to oppose a grant of Pressley's epplication, 


ll. The foregoing facts, illustrating WHIT's willingness to 
actively oppose a grant of the Pressley application by means other than 
litigation, are not in serious dispute. However, there is sharp 
evidentiary disagreement as to the.extent which the station's principals 
motivated or participated in an application which was filed in competition 
for Pressley's proposed facility. 


12. ‘The Pressley applicatioa wes processed routinely at the 
Commission, and on'March 25, 1960 it was given e cut-off date of April 
29, 1960. Thus, by operation of the Commission's rules, any application 
which might be mutually exclusive with Pressley's had to be filed by 
April 29, 1960 i£ it was to be accorded competitive consideration. 


13. Oa April 29, 1960, an application was filed by B. Ey _ 
Bryant proposing to utilize 920 ke at Asheville, North Carolina. The 
record contains several versions of the history of this application. 
Since they present inconsistent end irreconcilable versions of events, 
eech will be summarized before formulating a finding as to what ectually 


happened. 


14, First; the story es presented by Bryant himself. Oa or 
about April 21, 1960, Bryant was telephoned by A. Hal Edwardes, a former 
employee of his who also had employment experience with various radio 
stations. Edwards edvised him that 920 ke was available in asheville, 


&/ Middleton's terms to Pressley apparently were not greatly eiiferent 
from those he finally settled on with Medlin, He told Pressley he wanted 
two contracts, one for $40,000 and ene for $63,000, with a down paynent 
of $20,090. : 
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that the frequency was a desirable and potentially profitable one, end 
that if an application could be filed before April 29 it would be spared 
the usual long delay in processing. 5/ Although Bryant had no 
experience in or knowledge of broadcasting, he wes an entrepreneur 
who was interested in any venture likely to prove profitable. 
Accordingly, he agreed to meet with Edwards to explore the matter, 
He also telephoned Dalton Pexton, a casuel acquaintence during a 
period ea few years earlier whea they had both worked in Asheville, 
Bryent know Paxton had gone into broadcasting, and he sought him out 

ha 


for edvice and assistence. 6/ a4: 


15. Shortly thereafter, probably on April 23, Bryent and 
Edwards met, and egreed that Bryant would proceed with the application. 
Bryant would finence the venture end be the sole applicant, However, 
Edwards wished to acquire en interest ultimately, and Bryant promised 
him en eventual 25% share "on proven ability". 7/ On April 25, 1960, 
acting on Edwards' suggestion, Bryent telephoned Palmer Greer, 2 | 
consulting radio engineer in Greenville, South Carolina, to seek 
assistance in prepering the engineering portion of the application. 
Greer was unedle to meet the April 29 deadline, and referred Bryant to 
Nugent S. Sharpe, 2 consulting engineer in Weshington, D. C. On the 
same dey Paxton called Sharpe who immediately ran a superficial 
prelinfnary check and expressed the opinion that Bryant's proposal was 
probebdly workable from en engineering standpoint. He agreed to under- 
take the work, specifying a retainer of $500, and made en appointment 
to mect Bryant in Washington the following day. 

16. That night Bryent flew to Washington accompanied by 
Paxton. The tickets and all substential expenses of the trip were paid 
for by Bryant who brought Paxton along only because he was disinclined 


_to travel alone. | 


_ : 27, On April 26 Bryent and Paxton kept their appointment 
with Sharpe, end Bryant gave Sharpe a legal description of the pro- 
- posed transmitter site 8/, a copy of Pressley's epplication, and 


« 


5/ Bryent could not have realized that Edwards’ statener=n7s true but 

pisleading. While the conflict with Pressley’s application woul insure 
expedited processing it would also insure that the applications would be 
designated for comparetive hearing, a costly end time-consuning process. 


6/ That Bryant should have turned to Paxton was a truly fortuitous 
coincidence. Of the thousands of broadcasters in the nation he hit upon 
the one who hed en active desire to see some mishep befall tke Pressley 


application. 

7/ The edility which Edwards was to prove concerned “his efforts toward 
making the station a successful station". From this it ney be inferred 
that. Bryent contemplated that Edwards would take some role in the operation 
end management of the station. Hovever, it is not clear what, if anything, 
Edwards was expected to pay for his interest if Bryent should ultinetely 
be sstisfied es to his ability. =n 

8/ Sometime between meeting with Edwards on Saturday April 23 and his 
departure for Washington on April 25, Bryant hed secured an option on 

a transmitter‘site. He selected a plot of land on the basis that e 

“local television station had its tower in the area. He was accompenied 

on this mission by Edwards, and possibly by Paxton. 
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Bryent's retainer check for $500. Sharpe recommended a communications 
lawyer to essist in the preparation of the application, but that 
gentleman wes unable to take the case, and, in turn recommended enother 
Washington communications ettorney, Senuel Miller. Bryant visited 
Miller on the 26th and retained hin, y 


i8, Armed with the advice of Sharpe end Miller, Bryant 
and Paxton returned to North Carolina on April 26. Preparation of ° 
the application was commenced on the following dsy at Bryent's home. 
Present, et various times, were Bryant, Paxton, Edwards, Joe Cole, a 
sales representative of Gates Radic, and Eugene Slatkin, a boyhood 
ecqueintance of Bryant's who was working at Station WWIT as en 
ennouncer while ewaiting Commission action of his epplication for a 
“mew station at Black Mountain, North Carolina. Slatkin, who was 
selected to prepare the application because of background and recent 
experience, had been given permission by Paxton to trade time with 
another WWIT employee so as to be able to work for Bryant on April 27. 


19, Bryant does not recall what. instructions he gave Slatkin; 
who, if anyone,’ else gave Slatkin instructions, or how much of the 
epplication Slatkin filled out on his own initiative. He does remember, 
however, that he payed Slatkin $50 in cash for his services. 


20, Bryant engaged in one other piece of business on April 
27. At that time he was engaged in the promotion of of] properties 
in Xentucky. He had discussed oil speculation with Paxton during 


this period, and on this date he sole Paxton 1/3Znd interest in é 
10-acre site in Green County, Kentucky for $500. 


21. On April 29 Bryant end Paxton egein flew to Washington. 
Bryant, unaccompanied by Paxton, again conferred with Miller.and Sharpe. 
Neither was satisfied with the application as prerared by Stetkin and 
substantially reworked it. On this trip Paxton also consulted his own 
lawyer. The revised application was filed on April 29. 


22, On October 9, 1961, Bryant moved to dismiss his 
‘applicetion, which motion was granted on October 17, 1961. He was 
motivated by the substential amounts of money end effort he had been 
required to expend 9/, and the prospect of even more substential 
anounts to be expended in the further prosecution of the application. 
Bryant received no reimbursement of his expenditures from any source. 


23. Paxton's recollection of the ineidents surrounding the 
Bryant application does not differ greatly fron Bryent's, although 
viewed from a different vantage point. He testified thet he encountered 
Edwards at 2 political rally in Asheville, North Carolina on April 20, ¢ 
1960, Although he denied having spokea to Edwards privately on that 
occasion, end denies having discussed with anyone the possibility of 
en application being Filed to conflict with Pressley's, he does recall 


9/ His payments to his engineer had totalled $1,700, and he had also 
paid fees to his attorney es well es the expenses of travel for himself | 
snd Paxton. : 
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that there was generel discussion of the Pressley application. He 
specifically denies having reached any understending of any kind with 
Edwards or of encoureging Edwards in any way to interest himself! ‘in 
the filing of en application whick would Cone with the Pressley 
application. eo 


. 24, However, he asserts that he received a telephone call 
some two or three deys efter the rally from Bryant, a casual acqua intance 
whom he had not seen for some time. Bryant wes seeking help for jhis 
proposed radio venture, and Paxton assured him thet he "would be glad 
_-to “do whet I cen do for you", However, he does not recall Say discussion 
of Pressley's epplication on that occasion. 10/ : 


25. Paxton recalls the April 25-26 ‘trip to Washington, end 
his recollection of the details does not differ materially froa Bry rant's, 
He also recalls edjusting Slatkins* work schedule so he could prepare 
Bryant's epplicetion on April 27, and he acknowledges that he was et 
Bryent's house on that day, although he denies seeing Edwards there.” - 
He remembers giving Bryent the $500 check for the oi1 leese—on:- ~April 
27. He has never had any other business dealings with Bryant before 
or since, 2 


26. At about this same time Paxton delivered enother WIT 
check. This one, dated April 30, 1960, was to Slatkin in the emount 

‘of $50. Paxton dentes that this check was connected in eny way with 
_Slatkints work on the Bryant application, Rather, he testified, it 

was in payment for Slatkin's work on a new programming format at WWIT, 11/ 


27. Paxton also remembers the April 29 trip to Washington 
with Bryant, He asserts that he mostly went elong as a companion, 
and that on this occasion, as on April 26, Bryant paid all of the 
material expenses, However, he does recall that he accompanied Bryent 
on his’ visits to both Sharpe and Miller. . 


28. Paxton also testified to a third trip to Washington in 
Mey, 1961, accompanied by Bryant and by Paxton, This trip was octasioned 
by the fact that on April 24, 1961, Pressley had filed ea motion to 
enlarge issues in the consolidated hearing that had been designated ° 
between his and Bryant's epplication, asserting that Bryant had filed 
a "strike" epplication at the instigation of Western North Carolina. 
Paxton believed’ that the defense of this charge wes a matter of common 
interest to himself and Bryant, hence they travelled together to 
| 
10/ Considering Western North Carolina's admittedly strong opposition 
fo ‘the edvent of competition at this time, Paxton's feilure to even tention 
the matter when unexpectedly confronted with this heaven-sent impediment 
to Pressley's application constitutes a truly remarkable displey of 
restraint.. 
ll/ It isnot disputed that Slatkin did work on the new format anand 
that the format wes edopted end is now in use. However, the record elso 
establishes that virtually everyone else et WNIT worked on the formt, 
but that Slatkin was the only one to be paid extra, What is not clear 
from the record is whether and to what extent Sletkin's work may have 
differed in quality or quantity-from that of his fellow employees. 


. 


consult their respective ettorneys, The expenses of this trip were 
shered, Paxton paying the airline charge through the use of a credit 
cerd obtained in ae trade-out. Finally, in the fail of 1961, Paxton 
accompenied Bryant to Washington when he went to dismiss his application. 
Oa this occasion eech paid his own expenses. , 


29, Edwards' version of events is substentially different. 
As does Paxton, he places the start of the effair at the politicel rally 
in Asheville on April 20, 1960. Edwards’ asserts that he and Paxton 
spoke privately, that Paxton broached the subject of the cpportunity 
presented by 920 ke in the area, and that Paxton suggested that with 
Edweres' broadcasting background he might be the one to take advantage 
of it. Edwards protested that he was financially unable to undertake 
such a venture, to which Paxton responded that he would be the financial 
backer. Paxton then, according to Edwards, asked him if he could 
suggest anyone who might be willing end financially able to apply for 
the frequency, but Edwards could think of no one at the time. 


30. However, on the following day, Edwards thought of 
Bryant, for whom he had once worked, and suggested him to Paxton. 
Although Paxton did not then know Bryant, he approved the epproech. 
Two days leter Edwards called Bryant who expressed interest, and 
the two men met subsequently to discuss it at greater length. 12/ 


31, Edwards then introduced Bryent and Paxton who had 
not theretofore met. Ona this point Edwards is more positive than 
consistent. At one time (Tr.1295) he recalled introducing the two 
over the telephoneion Friday, April 22, and on Monday, April 25, 
being picked up at his office by Paxton and the two driving together - 
to Bryant's office where he introduced them in person, In enother 
version (Tr. 1167-72) Edwards introduced Bryant and Paxton at 
Bryant's home, sometime during the week of April 20-27, Paxtcn 
arriving after Edwards rather than with him. 13/ 


32, Edwards! version of the mecting at Bryant's home on 
April 27 had him erriving et approximately 2:00 p.m, at which time 
Bryont, Slatkin and Paxton were already there (Tr.1204). 14/ He 
recalls that Paxton gave Slatkin a $50 check on thet occasion. He also 


12/ It is unclear just when end under what circumstances Edwards and 

Eryent first met face-to-face to discuss the matter. At times Edwards 
testified that Bryant came to his office on Friday, April 22 (fr.1295). 
At other tineshe asserted that they did not meet prior to a dinner 
engagement on Saturday, April 23 (ir. 1199, 1202). 


13/ From the perticipents Edwards identified as being at this meeting _ 
end the work he testified was done there it is apparent he had reference 
to the meeting of April 27 (paras. 18 and 25, supra). It secus ualikely 
that Edwards Cid introduce the two for the first tine on this occasion . 
in light of the undisputed evidence that they had flowa to Washingtoa 
together on the previous day. 

14/ As noted et para. 31, supra, at another point in his testimony 


Eéwards asserted that Paxton arrived after he did (Tr. 1172). 
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recalls thet Paxton left before Cole arrived, specifically because he 
did not want Cole to see him at the meeting. 15/ 


33. ‘Sone two to four weeks after the Bryant application 
was filed it occurred to Edwards that it was, in fact, designed to 
block the Pressley application. Upon realizing this he initiated a 
series of calls to Bryant importuning him to dismiss the application. 
When Bryant declined to do so Edwards called Vernon Pressley and) revealed 
the whole matter to him. Sometime during his conversation with Pressley 
the subject of money arose, end Edwards told Pressley he hed some 
$1,100 invested in the Bryant application. 16/- Following this con- 
+ verSation Edwerds executed and gave to Pressley an affidavit set ring 
. forth his knowledge of the Bryant application, 


a 34. Edwards also suggested to Bryent that he employ local 
Asheville counsel, end recommended Mr. Fred N. Sigman, Jr. Edwards 
contacted Sigman, and suggested that he might want to accept a small 
ownership interest in the station in lieu of fee for any services he 
might perform. He denies discussing any other aspect of Chis) or any 
other radio proposal with Sigman. : 


35. Sigman testified in rebuttal of Edwards, He stated 

that in June, 1960 he met with Edwards at the latter's request. 
Edwards told him that over some years he had been working up plans 
for a radio station in Asheville, and that he had now gone into it as 

3 joint venture ‘with Billy E. Bryant, Edwards further told Sigman that 
he would want him to do all of the legal work locally. Several weeks 
later Edwards called Sigman and told him that he was in immediate need 
-O£ $10,000 to take up the option on the transmitter site. He offered 
inducements to Sigman to find the cash, but, although Sigman tried, 
-he was unable to do so. 


36, Finally, there is the testimony of Eugene Sletkin, who 
was employed at WNIT from February to around the end of Aprit, 1960. 
He asserts that on or about April 26, 1960, Paxton, who was his superior 
at WWIT, telephone him at home (or the contact may have been at work 
(Tr. 309)), and asked him to help prepare the Bryent application. 17/. 


15/ Edwards coupled this testimony with the essertion that it wes Paxton 
himself who invited Cole to the meeting... —i= 


16/ Edwards contends that after he had told his story Pressley asked 
him what would be a fair price, if Pressley. should choose to reimburse 
him for his expenses, and he replied $1,100, Pressley's $_ version | is’ that 
Edwards volunteered that he had $1,154 in the Bryant application, and 
that he would give Pressley an affidavit if the sum were reimbursed him, 
In eny event, it is clear that the contact with Pressley was initiated 
by Edwards, and that he had not expended any naterial or identifiable 
sums of money on the Bryant epplicetion. He asserted that the primary 
theory for which he sought reimbursement was the vatue of his tine. 
Although it is not clear how much time Edwards devoted to the Bryant. 
epplication, it plainly eggregated much less than one full ae At 

.the time Edwards was employed at a salary of $140 per week 


l7/ Actually, Slatkin fs less than certain as to when he was originally 
contacted; or by whom (Tr. 311). bs 


. 


10- 


Sletkin went to Bryant's home on April 27, and undertook to work up 
various portions of the application form, While there he was given 
a check for $50 by Pexton, that sum representing payment for his 
work for Bryant. 18/ 


37. Slatkin hes ‘had previous opportunities to tell the 
Commission his story. On May 5, 1961, he executed an effidavit 
swearing that in April, 1960 Bryant asked him to assist in the 
‘preparation of the application; thet he did so; and that Bryant paid 
him $50: in cash. On September 9, 1951, he executed another affidavit 

-wherein he swore that his assistance to Bryant was rendered only 

efter Paxton 'phoned him eat his hone; "directed" hin to cooperate 

with Bryant; and.arrenged for a fellow employee te work his shift. 

In this affidavit Slatkin again swore that Bryant had paid him $50 

in cash, and that, although he received a $50 check from Paxton, it was 
in payment for his work on the new program format, 19/ On November 24, 
1961, Slatkin executed a further affidavit for the purpose of clarifying 
his May and September oaths, This time he swore that Bryant had 
telephoned to ask his assistance in preparing the application, but that 
Paxton had seen him personally end requested that he assist Bryant. 


38. Slatkin was called to testify in the hearing on the 
Pressley application. Ona that occasion he asserted that around April 
of 1960 he received two $50 payments: one in cash from Bryant for his 
help on the application; and the other by check from Paxton for his 
work on the new program format. 


39. Two final matters as to Slatkin should be noticed. 

First, ‘in a conversation with Vernon Pressley at a time when it wes 
-uncertain just what Slatkin might swear to he told Pressley "that Mr, 
Paxton needed a friend, Mr. Bryant needed a friend, and that 1. 
(Pressley) needed a friend and he (Slatkin) needed money" (Tr. 536). 
Second, in e Memorandum Opinion end Order released July 8, 1963, 
Mountein View B/Casting Co., 25 RR 711, the Commission revoked 
Slatkin's license for Station WBMT, Black Mountain, North Carolina, 
primarily for e series of misrepresentations and false statements 


to the Commission. 


40, From the conflicting versions of events. set forth at 
pecagraphs 14-39, it is necessary to fornulate findings of fact. In 
the Examiner's opinion the testimony of Slatkin end Edwards is 
entitled to no weight whatsoever in determining thé facts Slatkin 


18/ Slatkin also testified that he did not get the $50 cheek that day, 
but received it leter (fr. 314). Specifically, he testified that it 
wes about e week after the date of April 30, 1960 appearing on the face 
of the check (Tr. 326). 

. Iss September 9, 1961 affidavit is, in large measure, a copy, in 
places verbatin, of en affidavit of Joe Pressley submitted to the Com- 
mission earlier in connection with a petition filed by Vernon Pressley. 

When Slatkin executed the affidavit Pressley's lewyer wes present. 
At thet time Vernon Pressley had pending in the Courts of North Caroline 
an ection against Sletkin, It was later dismissed. 


li | 


is an out-end-out liar whose miSrepresentations have required. the 
Commission to revoke his license. He blatantly offered his testinony 
to Pressley for a price, even warning hin that it was for sele to the 
highest bidder. On the very facts now at issue he has knowingly iand 
deliberately sworn to irreconcilably conflicting versions of events. 
It is dpperent that much of what he has said was false; and it would 
be sheer speculation to assert whet portion, if any, of his various 
tales is true. Responsible men in the conduct of their effeirs would 
be ill-advised to act upon the statements of any men who has displayed 
Slatkin's contempt for truth, This initial decision will not rely 


upon hin, 


41, Edwards feres but little better. Assuming, arguendo, 
thet his version of events was true, the Bryant application was a 
“strike” appli¢ation from its inception and Edwards could not have 
failed to know it. ‘For him to swear now that he did not become aware 
of its true nature until some time later is incredible, and, the fact 
that he makes such assertion renders his whole testimony suspect. 
Moreover, his story is implausible in its basic premise. He asks the 
Commission to believe that he turned dow Paxton's invitation to file 
in his own name because he lacked the resources to finance it, yet he 
claims Paxton was to furnish the financing himself. One assertion or 
the other must fall: either Paxton was going to put up the money, in 
which case there was no earthly need for Edwards to dilute his ownership 
share by bringing in Bryant; or Bryant was necded to capitalize the + 
venture, in which case the assertion thet Paxton was to finance it is’ 
false. When these fundamental incongruities are coupled with the 
inconsistencies of detail set forth at paregraphs 29-34, supra, it 
becomes very difficult to regard Edwards as a reliable witness. ‘In 
addition, there are other impediments to crediting his testimony.| 
Mr. Fred Sigman, a member of the Bar and a disinterested witness,| tells” 
of events sherply conflicting with Edwards’ version of the scope and 
extent of his owa activities. Sigman's testimony reveels that at the 
time these events transpired, Edwards made no claim, even to the iman he 
sought to employ as attorney, that Paxton was involved in the epslication. 
Of at least equal importance is the revelation that Edwards sought to 
raise a substantial sum of money in connection with the application, 2 fect 
wholly incongistent with the claim that Pexton was financing the entire 
“affeir, Finally, there is the fact that Edwerds, in effect, told 
Pressley that his testimony was for sale and named his price, It has 
been quite a number of centuries since jurisprudence has placed value 
on the testimony of strawmen. Plainly, Edwerds' testimony is false 
in vital areas. He hes forfeited the right to be believed, end no_ 


ee, 


portion of this initial decision will _rest_upon his.statements. | 


42. From the foregoing it does not follow that the =, 
testimony of Bryant and Paxton must be accepted in its entirety. | 
Their testimony must be weighed in the context of the circumstances, 
and in that context their version of events strains credulity. That 
Bryant initiated contact with his counsel acquaintance, Paxton, is 
possible; that within a few days after their renewed contact Paxton 
ventured into an of] speculation, paying Bryant therefor the_exact 
sum_he-needed—to-pay tis engineer's retainer, is possible; That Faxton 
lef his business and went flying off to Washington twice within one 
week just so this casual acquaintance wouldn't be lonely is possible; 
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thet Paxton rearrenged..the work schedule_of h 

@ gesture of innocent cooperation for his friend Bryent is possible; 
and that Edwards initially promoted the venture on his own initiative, 
but that Paxton immediately took over the role of principal advisor 
with Edwards being redelegated to an inconspicuous position is also 
possible. All 6£ these things are possible, individually, end it is 
even possibléthat*éach of them occurrédy Bit, this Examiner docs not 
believe it. 


Wat 


& 


the Commission.’ Having 
engaced in such tactics they must expect to heve all of their activities 
judged with the gravest suspicion, So they shall be. 


44, Jt is found that sometime prior to Aprii 21, 1960, 
probably at the political rally on Aprii 20, Paxton end Edvards talked, 
and that Edwards gained the impression that if he could find a suitable 
party to file en application in conflict with Pressley's Paxton would 
suitably revard hin, 20/ Paxton's reason for utilizing Edwards was that 
he could not efford to search for a suitable individual himself 
since the risk of such a search becoming known would be too great. 


45. Edwards came up with Bryant who may or mey not have 
been known to Paxton before. In any event, Bryant was advised of 
Paxton’s interest in the matter es soon eas he had indicated his own 
willingness to participate, Time being of the essence, and engincering 
being the most time-consuming portion of the application to prepare, 
Paxton hed Bryent contect an engineer immediately. After an engineering 
consultent-had been retained, Paxton made available to Bryant the cesh 
to pay the engineer's retainer. The record furnishes no basis for 2 
finding es to the precise understanding by which the $500 was made 
aveilable to Bryant, Quite possibly the matter was never spelled out 
between the two men. Nevertheless, it is a fact that Bryant needed 
$500 in cash right at thet moment, and thet Paxton, who knew hin ont 
casually and had never done business with him before, chose that moment 
to buy an ofl lease, a type of speculation in which he is not shown to 
have engaged before or since, for the exact sum which Bryant needed. 21/ 
The inference is strong, and it is found, that Paxton's basic motive 


20/ Most probably the inducement was to be Paxton's contribution in some 
amount toward en ownership interest by Edwards, Such explanation would 
best eccord with Edwards' subsequent activities end his claim to Sigman 
that he wes part owner, 


21/ The Examiner deems it significant that the record feils to show 

that Pexton ever recorded the lease. Since the prompt recordation of 

» minerel lease is a step of elementary business prudence, the failure 

of any businessman to ido so casts doubt as to whether the lease represented 
@ routine business transection, 


pearerses Tea Y 
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for giving Bryant $500 at that particular time was to enable Bryant to 
defray the engineering retainer. j Se aT : 


46, Thereafter, until April 29, 1960, on which date the 
Bryant epplication was filed, Paxton cooperated and essisted Bryant 
in every wey open to him. He mede available an employee of WWIT who 
was knowledgeable in the preparation of epplications; he himself was 
present at and assisted in the drafting of the application; and he — 
twice traveled with Bryant to Washington”to lend him such aid, support 
and confort as he might. . 


47. There is no basis for a finding that eny principal of 
Station WWIT made any finenciel contribution to Bryant other than: the 
$500 check heretofore referred to, or received or expected to receive 
any Ownership interest in the Bryant proposal, | 


48, The record also contains evidence as to two meetings 
between Vernon and/or Joe Pressley end principals of Western North 
Ceroliina. One meeting was with Paxton, the other with Watts. The 
evidence is conflicting as to who initiated the meetings and what 
transpired thereat. However, it is not material to the disposition 

“of the designated issues to resolve these conflicts or to make findings 
of fact régarding the meetings, If the Pressleys' version were to! be 
accepted it would only tend to demonstrate that Paxton and Watts were 
attempting to discourage prosecution of Vernon Pressley's application 
by various means not directly related to the Bryant applicetion, and 
this point hes elready been made. If the Paxton-Watts version ‘were 
accepted, the Pressleys would be put in 4 bad light, but resolution 
of the designated issues would not be advanced. Under such circumstances, 
no useful purpose would be served by. a detailed analysis of-the record 
or the composition of precise findings of fact. Sete! 


Conclusions a | 


“49, Dalton R. Paxton, a principe! of Western North Carolina 
Broadcasters, Inc., participated in the preperation and filing of; the 
epplication of B. E, Bryant for a new Tadio Station at Asheville, North- 
Carolina. He interested and recruited Bryant as an epplicant through 


the egency of Hal Edwards, He provided the_cash_by which Bryant met 


his initial expense as an applicant. He made available the technical 
knowledge of his employees. Finelly, with his eid, comfort, support 
end presence he shepherded Bryant through the process of filing ah 


application for a redio station.” 


50, This is not a case where e licensee employs a non- 
participant to provide a name in which to file en application he is 
precluded from filing himself. Bryent is.a businessman with some 
experience. Quite possibly, had the application been granted, he 
would heve produced the finencing for his owa station—and operated 
it himself without soliciting or accepting any participation by Nestern 

Nevertheless, the fact remains: thet 
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part SY 


his own, These things he did at a time when he and his associates 
were demonstrating a willingness to take such steps as might be necessary 
to forestall the advent of competition in Canton. ; 

S51. Thus, it is concluded that Paxton's pea 
the Bryant epplication was motivated by a desire to o 
the grant of the Pressley application. Such is impro 
Mountain B/Casting Co., Inc., 2 RR 2d Sill. 

52. This record establishes that the present principals 
of Western North Carolina misrepresented to the Commission the true 
consideration paid for the transfer of control of the corporation to 
them. The Commission required that they report the consideration 
paid for their stock; that is to say, what benefit they conferred 
on the sellers, It is plain that what was paid was not merely the 
$20,009 cash and $20,000 deferred that was reported. A very subd- 
stantial additional sum wes to be paid to the sellers, and if this 
sun hed not been paid the deal would not have been made, To call 
the edditional sum a non-related payment for consultive services was 
a subterfuge and a very transparent one et that. The consulting 
agreement carries every badge of a sale of property and none of a 
contract for services, The work to be done is not defined with ony 
sort of precision, either as to its nature or its extent, The 
obligation to pay for the consulting services is not abated even if 
both consultants should die prior to the time when they might perform 
any services, Nevertheless, an exact schedule of payment is set up 
and provision, ‘even including an acceleration clause, is made to 
protect the sellers in the event of default, At the very time the 
sellers were negotiating this arrangement they declined to sell their 
stock to another potential buyer for nearly twice the price ostensibly 
paid by the Paxton-Watts group simply because the other prospect would 
not include e "consulting egreement", Beyond doubt, the "consulting ‘ 
egreement™ was an integral part of the consideration paid for the 
Western North Carolina stock, : 

53. In assessing the significance of the failure to report 
this portion of the consideration it is ‘essential to determine whether 
it was calevleted or inadvertent. Since the record does not speak 
directly to the reason for concealment of this information, the motive 
must be inferred from the circumstances, chiefly from the parties! 
reesons for using the device of a "consulting contract™. 

rs 54, Beverly Middleton, one of the sellers, asserts that he * 
insisted on the procedure as a method of enhancing the likelihood that 
the deferred balance of the purchase price would, in fact, be paid. 
Such en explanation streins credulity. The buyers la 
experience irrespective of the arrangements made to secure 
obligations arising from the stock purchese. Whatever depen 
might have on the day-to-day receipts of the station to psy 
obligations was not lessened because their individual assets 

_to be held accountable for any deficiency in the ability of station 
revenues to cerry the bulk of the indebtedness, Creditors do not 
ordinarily consider their debts to be rendered more probable of 
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satisfaction by insisting upon 2 lesser security, end there is no 


reason to believe that Middleton is an exception. 


55, The explanation, then, is to be sought elsewhere, and 
it would be unrealistic to fail to consider the tax consequences | of 
the varties' actions, Middleton, and presumably his fellow sellers, 
treated the proceeds of the consulting contract as ordinary income 
received over a period of years rather then as @ capital gain. While 
such a procedure has a potential tex adventage, the record contains 
insufficient information to determine whether, in fact, such an |, 
advantege accrued to the sellers in this instance. 2 

56, However, the tex advantage to the buyers is very plein, 
The payzents made under the consulting agreement were treated as 
ordinary operating expenses, that is to say they were set off against 
the revenues of the station, As such, they reduced the taxable income 
received by Western North Carolina. Thus, the station's revenues 
could, up to the amount of peyment called for under the consulting 
contract, be used tax free to pey off a portion of the purchase price. 
Such an inducement furnishes adequete motive for the utilization | of 

the device of a “consulting agreement". 


57, It also furnishes adequate motive for not mentioning 
the "consulting contract" as part of the consideration at the time 
the trensfer application was filed, Had the parties acknowledged *to 
the Commission at thet time that the "consulting agreement" was pert 
of the consideration, they would have been hard pressed to maintain 
otherwise before other agencies of the government. Hence, their: choice 
lay between failing to report the true facts to this Commission or ; 
abandoning their tex advantage. They opted for the former course. 
It is concluded that the principals of Western North Caroline knowingly 
and wilfully misrepresented to the Commission the true consideration 


paid by them to acquire control of the corporation. 


58. Issue 3, as framed, doesnot inquire whether Rule, 1.613 
and the instructions to FCC Form 315 required the epplicant to file e 
copy of the consulting agreement with the Commission at the time it 
was executed, Rather, the issue presvpposes such a requirement and 
inquires whether it was met. The answer, of course, is that the| egree- . 
ment was not filed at or about the time ofits execution. 


59. Issue 4, inquires es to whether the principals of! Western 
North Carolina misrepresented or concealed information in the hearing 
involving the Pressley application. Neither Westem North Carolina nor 
its principals were a party to that hearing, although certain oz the 
principals appeared as witnesses and enswered the questions put to’ 
them, Their testimony, while in considerably less detail, did not 
differ materially from that given in this hearing. If misrepreséntations 
have been made to the Commission, they appear in a much more complete 
end contemporary form on the record of this hearing, and it would be 
superfluous to consider them in the context of the Pressley hearing. 


60. In sum, it has been concluded-that certain of the) 
principals of Western North Carolina have violated the Commission's 
regulatory coacepts in two significant particulars, Dalton Paxton 
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"strike" application designed to block or impede 
: 
= 


participated ina 
the edvent of competition in Canton, and at the time the presen 
principals acquired control of the station they knowingly misrepresented 
to the Commission) the true consideration which they paid for their 
interest. These offenses are not trivial, and each has been ground 

for disqualification in the past, i 


61. “In Capitol B/Castine Co., 20 RR 979, 1011; Blue Ridge 
B/Casting Co., Inc., 2 RR 2d Sil; and Al-Or B/Cesting Co., 3 RR 2d 8&9, 
the Commission has denied applications which it found to have been filed 
to block or impede the grant of another application, In effect, the 
Commission ruled that the applicants had abused its processes by sub- 
mitting proposals motivated by reasons ulterior to a mere desire to 
construct end operate the station applied for, The role played by 
the principal of the existing licensee of the station the "strike" 
application is designed to protect is no less an ebuse of process. 
If the strike applicant lacks the character qualifications to be a 
licensee, the qualifications of the licensee in collusion with hin 
ere no higher. Pexton's participation in the Bryar pplication ir 
order to insulate Westerm North Carolina from local competition warrants 
a denial of His Corporation's application for renewal of its license, 
end it is not exculpatory for the applicant that none of its principals 
other than Paxton iis shown to have participated in the Bryant application, 
Even if it were to be assumed he acted without the knowledge of the 
other principals of Western North Carolina, each licensee must be held 
legally responsible for the misconduct of its employees and officers, 
Edina Corp., 7 RR 2d 767. 


62. The matter of misrepresentation is at least as serious. | 
The scheme of the Commission's administration of the Communications Act 
is based on the requiremcnt that submissions to it shall be candid and 
complete, If any substantial number of perties cepart from this stendard 
the entire concept breeks down, Consequently, the Commission cannot 
countenence deliberate misrepresentation, nor has it cone so, HMOZ, Inc., 
1 RR 2d 601; NDUL Television Corp., 25 RR 510; Palmetto B/Casting Co., 
23 RR 4833 Eleven Ten 5/Casting Corp., 22 RR 699; Leo Joseoh Theriot, 
22 RR 237. When the misrepresentation is coupled with participation 
in a “strike application the ultimate conclusion as to the epplicant's 


character qualificetions must be adverse. 


63. It heving been concluded that the applicant lacks the 
character qualifications ordinarily required of a licensee, and no 
countervailing factors having been advanced, it is further concluded 
thet a grent of the subject application would not serve the public 


interest, 


Accordingly, IT IS ORDERED, That unless an appeal is taken 
to the Commission by a party or the Commission reviews the initial 
decision on its own motion in accordance with the provisions of Rule 
1.276, the application of Western North Caroline Broadcasters, Inc., 


- LS DENIED, 


Ch 


ester F. Neumowiez, Jr. 
Hearing Examiner : 
Federal Communications Coumissio 
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Tne Conumission 


BROADCAST BUREAU'S 
TO INITIAL PSCISION 


On May 17, 1968, Exaniiner Navsowic z released his 


Initial Decision in the.captioned proceeding CFCC 6 
P Pp 3 


orth Carolina 
i/ 
(RWIT) for renewal of license. He predi- 


in which he denied the application of Western No 


Broadcasters, Inc. 


his conzlusions (1) thet one of the prin- 
cipals of WW1T had participated in the preparation and filing 


cated the denial on 


: i 
of a strike application and (2) that the principals of WHIT 
iT 


the Canvisaion 
a 


re control of 


had knowingly and willfully misrepres 
“the true cousideration paid by them “to acqu 
corporat ion by not filing with the Commission’ or 
the Coumission of the “consulting” agreement: 
rg and the corgorttien. The record 
presented a close quastica fer resolution 


procesding 


strike application issue. 


a cere eaten . be Atznded 


The time fer filing Exceptions 
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such as here presented, the Broadcast Bureau would not except 
to the Examiner's judgment, even though it had arrived at a 
contrary conclusion in its Proposed Findings and Conclusions. 
However, the Bureau does not believe that certain of the findings 
of the Examiner which are critical to resolution of the strike 


issue are properly reflective of the record. 


Jo the failure of the Examiner to find in connection 


last sentence of paragraph & of the Initial Decision 


that the amcunt reported as paid under the consulting agree- 
& ag 


of such a magnitude in relation to the amount of in- 


ment was 
cone and other expenses reported by WRIT in tax returns so as 
alert any reviewing tax authority to inquire into the nature 
the consulting agreement and the validity of the deduction 


the payments as ordinary operating expenditures (7. 1449, 1452, 


1453). 


” Exception 2 


Yo the last sentence of footnote 11 to paragraph 26 


as being contrary to the record. 


Yo paragraph 44 of the Initial Decision and footnote 
20 thereto as being conjectural and based upon testimony which 


the Examiner correctly rejected. 


Jo the first sentence of paragraph 45 of the Initial 


Decision as conjectural and without record support. 


Exception 5 


To the ultimate findings in paragraph. 46 that "Paxton 


cooperated and assisted Bryant in every way open to him" and 
that Paxton "was present at and assisted in the drafting of 
the application" as not supported by basic findings of fact in 


the Initial Decision or by the facts of record. 


Exception 6 


To the first two sentences of ‘paragraph 49 of the 


Initial Decision as conclusions not supported by the facts of | 


record. 


Exception 7 


To the first clause of the fourth sentence of paragraph 
50 of the Initial Decision as a conclusion not supported by the 


facts of record. 


Exception 8 


Yo the fourth sentence of paragraph 54 of the Initial 
Decision as a non sequitur. 


Exception 9 | 


To paragraph 57 of the Initial Decision as a conclusion 


not warranted by the facts of record; and to the failure to con- 
clude instead that, although the principals of WWIT were required 


under the terms of Section 1.613 of the Rules to file the con- 


sulting agreement with the Commission, their failure to do so} 
i 


cannot be found to be willful or for the purpose of misrepre-_ 


senting or concealing facts, Therefore, although the failure 


to file constituted a violation. of Section 1.613, it does not | 


6 
Conmission process in purported participation in the Bryant 
application, as not supported by fact and law. The Examiner 
should have concluded, based on the evidence, that Barconise 
yacetstres were not such as to warrant denial of the appli- 


cation for renewal of license of Station WWIT. 


62 that the principals of Western North Carolina Broadcasters, 
“Ine., meee deliberate misrepresentations Re the Comnission 
eonecming the consideration paid for their controlling interest 
-in WNIT, as not. supported by fact and law. The standards of the 
Rule are vague. There is no evidence of any violation of the 
Rule, let alone a willful one. In any event, even assuming that 
the Rule was not souprsien with, the circumstances in this case 


do not warrant refusal to renew the license of WWIT. 


- ° Exeeption No. 44: To the conclusion of Paragraph 63 


insofar as the Examiner failed to consider, in light of all of 


the evidence, whether the circumstances presented justified a 


short-term renewal. for Station WWIT. 


r 


Exception No. 45: To the ultimate conclusion that 
the application of Western North Carolina Broadcasters, Inc., 
j , 

shovld be Genied, as contrary to the weight of the evidence, 


unsupported by the record, and inconsistent with Commission 
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- 


reflect adversely on the applicant's character qualifications 


as a licensee of the Commission. 


Exception 10 


To the ultimate conclusions in paragraphs 60-63, inso- 
far as they relate to the matter of misrepresentation arising 
out of the consulting agreement as not warranted by the record, 


and insofar as they relate to the "strike" application issue to 


the extent that they are based on findings which lack record swe 


port. 


Respectfully submitted, 
George S. Smith 
Chief, Broadcast Bureau 


ag 
Ups Se 


VATS Thomas B. ‘Pitepatrics 


<A Chief, ie Divisi¢s 
John F, (2 


Attorney 
Federal Conmaunications Commission 


September 17, 1968 


[Certificate of Service Omitted in Printing] 
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1, Exception 1 is directed to the 
Initial Decision of a finding based upon the testimony of a 
expert that the size of the amount paid by WHIT under the so- 
called consultin reonent which it ci 
xpenditure was so disproportionate to the other operating 


and the total income reported that it would have flagged 


the attention of any reviewing tax authority as an item to chal- 
Qo 


lenge. Tne testimony is Z "ause ‘ nitial Decision 


concludes that the principals of 


represented to the Commission the true 


them to acquire control of the station by not disclosing the con- 


sulting aj ment and that the reason for the misrepresentation 


was that the principals o 


to maintain otherwise before other agencies of the Gevernment" 


had they told the Cormission thit the consulting agreement wa 


part of the consideration. In the view of the Bureau, this 


js a conclusion that is hard to justify on the basis of the 


record. The very size of the annual payments under the agrec- 


ment in itself was an open invitation to tax authorities to 
inquire into the agreement. Individuals sophisticated enough 


to come up with the rationale attributed to them in paragraph 


57 of the Initial Decision would have, been sophisticated enough 


to realize that claiming as ordinary operating: expenditures 


consulting fees of that magnitude would be calculated to arouse 


suspicion. This being so, it strains logic to conclude, as 


2. 


does the Initial Decision, that the principals of WWIT deliber- 
ately failed coledviss the Commision of .tthe existence of the 
consulting agreement for the sole purpose of deluding the Internal 
Revenue Service. It is particularly difficult to accept such a 
conclusion as justification for the denial of an application for 
renewal of license on the ground of deliberate and willful mis- 


representations made to the Commission. The Bureau is of the 


“view that the record discloses no reason why they should have 


willfully withheld the agreements from the Commission... There is 
no reason to believe that the Commission would not. have approved 
the transfer of control for a total price of $112,009. The |con- 
sulting agreenent reserved no aictents of ownership or conttol 


to Middleton and Edney and hence was not objectionable on that 


score, 

2. Exception 2 is directed to the last sentence of 
footnote 11 of paragraph 26 of the Initial Decision which rau 
dicates that, in connection with the $50.00 check Slatkin wen 
given by Paxton, it is not clear from the record "whether and 
to what extent Slatkin's work (on a new progranming format for 
WWIT) may have differed in quality or moans; EAE that of his 
fellow employees." Contrary to this assertion, the record re- 

. . rs | 
flects that the idea for the "Tempo" format was first put forth 
at WNIT by Slatkin, that he was the only one at the station to 
have had prior experience with an all-music format and that jhe 
wes the only one’ to prepare written material in connection with 
the format (T. 1089). a Se : 

3. Exception 3 relates to paragraph 44 of the initial 


Decision and footnote 20 thereto. The ultimate findings in this 
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paragraph and in the footnote find no support in the record except 
ds! testimony and the Initial Decision categorically 
rejects Edwards' testimony. The last sentence oh the paragraph 
reads as follows: "Paxton's reason for utilizing Edwards was that 
he could not afford to search for a suitable individual himself 
since the risk of such a search becoming known would be too great." 


This rationale cannot be accepted since it runs centrary to estab- 


lished facts of record. First, Paxton telephoned a Mr. Frisbic 


several times in connection with Pressley's application because 
of an interest in broadcasting which Frisbie's employer had shown 
(CT. 867-69, 1043-44), Second, Paxton was already acquainted 
with Bryant and would not have needed the intervention of 
Edwards, had he been the motivating force behind Bryant's 
deciding to file an application (7. 155, 872-73, 1339). 
4, Exception 4 is directed to the first sentence 
of paragraph 45 of. the Initial Decision. A finding is made 
that Bryent may or may not have been known to Paston prior 
“to Edwards' bringing them together. The only basis cathe 
record for such a supposition is the testimony of Edwards 
which has been rejected. On the Baten hand, see the citations 
listed in paragraph 3, above, which establishes that Bryant 
and Paxton had been casual acquaintances. 
5. Exception 3 is directed to the ultimate findings 
6 that "Paxton cooperated and assisted Bryant in 
every wey open to him' in that, : ja, Paxton "was present 
sted in the drafting of the application" Cunderscors 
The record docs not support such ultimate findings. 


On the contrary, the record is clear that during the period 
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when Paxton was at Bryant's home on April 27, 1960,-ne did ndt 
supervise Slatkin's work and made no suggestions concerning, or 
changes in, the material prepared by Slatkin. He did not sec 
Slatkin's work product (T, 168-69, 232, 966, 987-88, 1328). 

6. Exception 6 is directed to the conclusions in 
paragraph 49 of the Initial Decision that Paxton participated in 
the preperstston and filing of Bryant's, application and that he 
interested and recruited Bryant by means of Edwards. Each of | 
these has been discussed earlier in the brief. See paragraphs 


3 ang S, above. The record does not support these conclusions. 
. ' 1 


7. The fourth sentence of paragraph 50 of the 


Initial Decision (Exception 7) again erroneously concludes that 


Bryant's interest in filing was engendered by Paxton, See para- 
ness 3, above. Further, the record reflects that Paxton gid 
not participate in the first draft of the application which was 
prepared by Bryant and Slatkin. He did not participate in the 
preparation of the final application. It is true that he was 
present at Bryant's home on April 27, 1960 in connection vith 
the assignment of a share in the ofl lease, but he left around 
noon, The work on the application continued until late after- 
noon (T. 166-69, 199, 200, 20y, 214, 232, 966). As has been 
stated in paragraph 5, above, Paxton did not saghes or cause 
on Slatkin's work and made no suggestions. 

8. The fourth sentence of paragraph 54 of the Initial 
Decision, which is the subject of Exception 8, relates the fact 
that payments under the consulting agreement were the obligation 
of the corporation, rather than that of the individual stock- 


holders. The sentence reads: 
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“Whatever dependence they might have on the 
day-to-day receipts of the station to pay off 
those obligations was not lessened because 
their individual assets were not to be held 
accountable for any deficiency in the ability 
of station revenues to carry the bulk of the 
indebtedness." 


The statement is true enough as far as it goes, Hewever, it over- 


looks an advantage to Middleton and Edney inherent in a contract 
! 


: : j 
with the corporation, Under such an arrangement, they could look 


to the physical assets of WNIT in the event payments were not made, 
including a possible retransfer of contro], rather than having to 
bring suit individually against each of the purchasing stockholders ° 
(see T. 1188), 

9. Exception 9 is directed to paragraph 57 of the 
Initial Decision which concludes that the principals of WHIT 
knowingly and willfully misrepresented to the Commission the 
true consideration paid by them to acquire control of the corpora- 
tion. This relates again to their failure to notify the’ Comnis- 
sion concerning the consulting agreement at the time the transfer 
application was filed. This has been’ discussed at length in para- 
graph 1, above. 


10, Paragraphs 60-63 of the Initial Decision (Exception 


10) conclude that WW1T lacks the character qualifications to be 


a licensee of the Commission based upon the conclusions, dis- 
< 
cussed above, that Paxton had participated in the filing of a 


strike application and that the principals_of. WNIT had made 


misreprescntations to the Conmission as to the truc consideration 


1 jhe Bureau does not believe that 


for the purchase of contro 


the facts of record and the reasonable inferences to be drawn 


therefrom justify the conclusions that the principals of WIT 
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tray aN 


deliberately withheld from the Commission the fact that a con- 


sulting agreement wes going to be entered into between the! seller 


and the corporation as part of the consideration to further a 


scheme to lessen their tax liability. This is the only regsor” 


ut forth in support of the conclusion that the rincipals! of 
P P 


WWIT were guilty of deliberate misrepresentation, It is just 
as reasonable to assume that the sellers desired this arrange- 
ment so that they would have the possibility of repossessing the 


station in the event the payments were not made. 


11. As we have stated in the Preliminary Statement 


to the Exceptions, the Bureau recognizes that a close question 


s 


is presented on the strike application issue. However, 45 has 
been indicated above, it is clear from paragraph 49 of the initial 
Decision that, in concluding that Paxton participated in al strike 


application, the Initial Decision.relied heavily on two findings 
which are not supported by the record; First, that Paxton re- 
eruited Bryant as an applicant by means of Edyards; aad séconc, 
| 

that Paxton participated in the preparation of Bryant's applica- 

ene u 
tion. Paregresh 46 of the Initial Decision nakes clear that the 
= : 
Examiner meant by the letter clause thet Paxton "2s present at 
and assisted in the drafting of the application." (See pdragraphs 
3 and 5, above.) Had the Examiner not made these particular 
findings with respect to the "strike" application issue and 
still decided adversely to WWIT on this issue, the Bureau would 


not have taken exception to the conclusion because of the weight 


which properly should be given to the judgment of the Presiding 


Officer, provided it finds factual support in the record. | How- 


ever, because of the Initial Decision's stated, but unwarranted, 


reliance on these two findings, it is not clear whether the 
° 
Examiner's ultimate conclusion on the "strike" application issue 


} rested primarily on his findings that Paxton was responsible for 


"engendering" Bryant's interest in filing an application and 


“assisted in the drafting" of the application or whether the 


Examiner would have arrived at the same conciusion based upon 
the following record facts: 

(aj) The principals of WWIT had 2 motive for wanting 
to see the Pressley application blocked, delayed, or 
and had taken certain preliminary steps te explore how this 
might be accomplished, 
; (b) They were aware that the filing of Bryant's appli- 

cation on or before April 29, 1960, the cut-off date, would, at 

a minimum, forestall inauguration of competitive service in Canton, 


North Carolina. 


(c) Nothing Paxton said or did after he learned that 

Bryant was interested in filing an application was calculated 
to discourage Bryant from filing his application before the’ 
cut-off date. E 

"(d) Several of his actions.amounted to active encourage- 
ment. For example, he. rearranged WWIT's announcers! schedule to 
permit Slatkin to assist Bryant with ane preparation of the 

on and accompanied eee on two occasions when Bryant 
went to Washington to confer with his engineer and attorney in 
connection with the preparation and filing of the application. 

= . 


These facts of record and the inferences which can 


reasonably be drawn from them could, support the conclusion that 
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these activities on Paxton's part rendered the Bryant applica- 


tion a strike application, although it is by no means a clear 


cut question. 


Respectfully submitted, 
George S. Smith 
Chief, Broadcast Bureau 


Ze 


y Thomas B. Fitzpatrick 
Chief, Hearing Divisign 


Aa) 
2 oa 2. (EAL. 
John F, Reilly | 


Attorney 
Federal Communications Commission 


September 17, 1968 


(Certificate of Service Omitted in Printing] 


{Caption Omitted in Printing] 


EXCEPTIONS OF WESTERN NORTH CAROLINA BROADCASTERS, INC. 


Pursuant to the provisions of Sections 1.276 and 
‘1.277(a) of the Commission Rules and Regulations, Western 
North Carolina Broadcasters, Ine., by its attorneys, herewith 
respectfully submits its Exceptions to the Initial Decision 
(FCC 68 D-37) which recommended denial of the above-captioned 
application for renewal of license, and respectfully requests 


that said Exceptions be granted. 


Oral argument is respectfully requested on these 
Exceptions in accordance with the provisions of Section 1.277 


(c) of the Commission Rules. 
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Exceptions To Preliminary Statement 


Exception No. 1: To the failure of the Hearing 
Examiner to find, in the Preliminary Statement, that the 
above-captioned application of Western North Carolina Broad- 
casters, Ince., for renewal of license of Radio Station WWIT, 
Canton, North Carolina, was filed with the Commbisation on 


September 1, 1360. (Official notice requested) . 


Exception No. 2: To the failure of the Hearing 
Examiner to find, in the Preliminary Statement, that by Mem- . 
orandum Opinion and Order (FCC 66-1147) of the Commission 
reteased January 4, 1967, it was indicated that the above- 
captioned application was designated for evidentiary hearing 
as a consequence of a Petition To Deny or deste for hear- 
ing application for renewal of Station WWIT license filed on 


% 


July 7, 1965, by Vernon E. Pressley, licensee of Station 


WPTO, Canton, North Carolina (official notice requested). 


Exception No. 3: To the failure of the Hearing 
Examiner to find as follows in Paragraph 1 of the Preliminary 
Statement, with reference to an Initial Decision issued by 
Hearing Examiner Thomas H. Donahue, adopted October 8, 1962, 


in the matter of Vernon E. Pressley, 33 FCC 838: 


"At the time the above-captioned 
application for renewal of license of 
WWIT was filed with the Commission, 
there were pending before the Commis- 

.sion two applications for new stations 
to operate daytime only on 920 kilo- 
cycles, one by Vernon E. Pressley for 
‘a second station at Canton, North, 
Carolina (File No. Bp-12872) and an-~ 
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other by Billy E. Bryant for a fifth 
station at Asheville, North Carolina, 
some 18 miles east of Canton (File No. 
BP-14104). The population of Canton 
was 5,068 in 1960 and the population 
of Asheville was 60,192 (U.S. Census). 
The Pressley and Bryant applications 
were mutually exclusive with each other 
but not with the WWIT renewal applica- 
cation. Prior to the start of the con- 
solidated hearing required on the 
Pressley and Bryant applications, 
_Pressley charged that Bryant's appli- 
cation had not be filed in good faith 
but for the purpose of delaying and 
preventing the establishment of a 
second station at Canton which would 
compete with WWIT. In support, 
Pressley charged Western North 
Carolina and its General Manager, 
Dalton R. Paxton, with providing im- 
proper assistance to Bryant. Before 
the actual hearing began, Bryant dis- 
missed his application. The hearing 
“was held in December, 1961 and January | 
1962 on Pressley’s application and on 
an application to increase the power 
of Co-Channel Station WICW, Whiteburg, 
Kentucky (File No. BP-13526). One of 
the issues was whether Pressley had 
submitted false affidavits in support 
of his charges against Bryant. Al- 
though neither Western North Carolina 
nor any of its principals were named 
as parties to the hearing, two of its 
principals, Paxton and Sidney A. Watts, 
were subpoened by and testified as wit- 
nesses for the Commission's Broadcast 
Bureau. Although the issue against 
Pressley had been added against Bryant's 
request, Bryant was not called as a wit- 
ness. Because neither they nor Western! 
North Carolina were parties to the hear- 
ing, no counsel entered an appearance 
“for Paxton and Watts, and there was no 
one to object to questions to them or 
to develop clarifying testimony from 
them.’ The Initial Decision of Examiner) 
Donahue proposing to grant the Pressley 
. and WICW applications, released October 
9, 1962, contained findings of fact 
which reflected adversely upon Paxton 
and Watts. Because neither they nor | 
Western North Carolina were parties to 
the proceeding, they could not file 


Ww 
tw 


Exceptions, and the Initial Decision 
became final automatically on November 
28, 1962. See Vernon E. Pressley, 33 
FCC 838. Station WPTL has beet: oper- 
ating daytime only since August, .1963 
on the frequency of 920 kilocycles 
with a power of 500 watts. rob 


Exception To Commission Ruling . 


Exception No. 4: To the Memorandum Opinion and 


Order (FCC 67-547), released May 16, 1967, which denied appli- y 


cant's Petition For Reconsideration of the Commission Order 


Of Designation, The applicant contends that the Commission, 
without justification, allowed more than six years to elapse 
prior to issuance of the Memorandum Opinion and Oxder which , 
designated the above-captioned renewal application for evi- 
dentary hearing. The inexcusable delay,of the Commission in 
issuing its hearing designation Order, more than six and one- 
half years after the filing of the above-captioned renewal 
application, has effectively deprived the applicant of his 
legal right, guarantecd 5 ene Constitution and Court prece- 
dent, to preparation of a defense against the serious allegations. 


“made with respect to the applicant's character qualifications. 


Exceptions To Finding Of Fact 


Exception No. 5: To the failure of the Hearing 
Examiner to make the following additional findings of fact in 


Paragraph 6: 


Exception No. 6: To the failyre of the Examiner to 
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Each of the three transferees who tes- 
tified in this proceeding, Sidney A. Watts, 
Paxton and Mrs. Freda Burress, said that! he 
or she understood that at the time 


. of the négotiations, a consulting 


“agreement would be part of the over- 
all transaction and approved of the 
plan for Middleton and Edney to lend 
advice because none of the transferees 
had experience in managing a broadcast 
station (Tr. 70-75; Tr. 78-80; Tr. 779 
-780; Tr. 906-908). he atts 


4 


make the following additional findings of fact in Paragraph. 


In February 1959, Freda H. Burress sold 
her shares to Sidney A. Watts, W. Barry 
Medlin, Jr., sold his shares to Dalton 
R. Paxton and David R. Riley sold his 


“shares to Robert H. Owen. The stock- 


holders now are Sidney A. Watts, 34.38%; 
Dalton R. Paxton, 33.81%; Boice M. Watts), 
15.19%; Dr. Robert H. Owen, 15.19% and 
Champion Paper and Fibre Co., 1.43%. 
(WWIT Ex. No. 17) 


Exception No. 7: To the failure of the Hearing 


Examiner to make the following: additional findings of fact in 


Paragraph 6: 


= 


/ 


At the time of purchase, Paxton under- 
stood he was personally obligating him- 
self to pay for the stocK under the first 
contract only and that payments under the 
second contract were the obligation of the 
corporation and were to be madé out of 
corporate revenues. Watts and Paxton did 
not discuss the consulting agree- 

ment prior to the purchase of the 


-stoék. Watts thought the consulting Rea) 
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agreement was probably a common pro- 
cedure and thought it was a "good 
deal" because it would give them the 
benefit of some firsthand experience 
in running a radio station. The pos- 
sible tax consequences of the two 
contract arrangements were not ex- 
"plained to Watts. Freda Burress 
explained that they, the buyers, had 
not had a lot of experience in managing 
a station and felt they could use 
Middleton's and Edney's services in 
helping them manage the station (Tr. 
79, 766, 780-781, 857). . 


Exception No. 8: To the failure of the Hearing 


Examiner to make the following additional findings of fact 


Paragraph 7: ; 

. The agreement was not filed with the 
Commission until November 12, 1962, 
after the hearing on the Pressley 
application, at which time the original 
_consulting agreement was also filed. 
The text of the letter of transmittal 
reads as follows:- 


"We enclose herewith a- 
copy of an agreement entered 
into late in December 1958 by 
Western North Carolina Broad- 
casters, Inc., and B. M. 
Middleton and Kermit Edney, 
also a copy of an agreement 
executed in May 1960 by the 
same parties in compromise 
of the preceding arrangement. 
This arrangement provides 
for the payment of certain 
sums to Messrs. Middleton 
and Edney for «a period of 
five years, beginning 
January 1, 1959, for ser- 
vices to be rendered to 
the corporation in a con- 
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“sulting capacity to the 
extent that they may be 
called upon. m 


"The agreement was not 
entered into at the time 
of the transfer of control 
_agreement whereby Messrs. 
Middleton and Edney sold 
their stock in this corpo- 
ration. It was apparently 
for that reason that it was 
not filed with that appli- 
cation, BTC-2951, which was 
granted in November 1958. 


"However, as the under- 
signed testified in the pro- 
ceeding upon the Pressley 
application, Docket No. 14,007, 
the consulting agreement was 
contemplated when the stock 
purchase agreement was exe- 
cuted and so should probably 
have been considered a part 
of the purchase price. In fact, 
our Washington counsel advises 
that its terms, if known, should 
have been reduced to writing and 
submitted as an exhibit with the” 
application. The enclosed docu- 
ments were fumished and were made 
part of the record as F.C.C. Exhibits 
4 and 6, respectively. 


"In the Initial Deci- 
sion of Examiner Donahue 
released on October 9, he 
made particular reference 
of the fact that these docu- 
ments had never been filed. 
Inasmuch as he apparently 

believes that they should 
’ now be on file- even though 
they had not been submitted 
with the transfer application, 
and even though they were 
actually a part of the Com- 
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Pressley proceeding, 

enclosed are submitted to be 
associated with the transfer 
application or to be handled 

in such manner as the Commission 
may consider appropriate. 


"Phere is certainly 
nothing secret about these docu- 
ments, as was indicated by the 
readiness:-of the undersigned to 
discuss them and to make them 
available. We did not consider 
the consulting arrangement to be 
a management consulting agreement 
within the contemplation of Rule 
1.342 (£)(1) because it was not 
contemplated that any consultation 
would relate to the actual manage- 
ment of the station, but primarily 
to programming and to promotional 
ideas and then only when requested. 
Certainly the arrangement did not 
provide that Messrs. Middleton and 
Edney would participate in the pro- 
fits or share in the losses of 
Station WWIT. 


"We xegret if we have been in 


exror in our interpretation of our 
obligation under your Rules." 


The foregoing was admitted for the limited 


‘purpose of showing the fact that the contracts were ultimately 


filed with the Commission as well as the representations made 
by the licensee in connection therewith, but not to establish 


the truth of the various assertions. The transmittal letter 


was drafted by the late Eliot Lovett, Washington communications 


counsel for Western North Carolina Broadcasters, Inc., and 


retyped and signed by Watts (WWIT Ex. No. J0-A; Tr. 1041). 
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Exception No. 9: To the failure of the Hearing 


| Examiner to make the following additional findings of fact in 


Paragraph 8: | 


The application for transfer of control 
was signed by Middleton on behalf of 
the transferors and Medlin on behalf of 
the transferees. Prior to completion 
and filing of the application, all of 
which was completed by October 30, 1958, 
drafts of the stock sale and consulting 
agreements,as prepared by North Carolina 
counsel, were submitted to the late 
Eliot C. Lovett for review (Tr. 140-141, 
704-705, 780-781, 809-810, 832, 987; 
WWIT Ex. No. 17). By letter of October 
7, 1958, Lovett returned the drafts of 
both the agreements to Middleton with 
his comments and suggestions (WWIT Ex. 
No. 14). 


Exception No. 10: To the failure of the Hearing 


Examiner to make the following additional finding in Paragraph 


The applicant presented as an ex- 
pert witness Mr. Scott P.-.Crampton, 
a Washington attorney whose qualies 


cations as a tax expert were ungques-— 
tioned (Tr. 1442). In preparation 

for his testimony, Mr. Crampton re- 
viewed the Commission Order of hearing 
designation, Proposed Finding of Fact 

and Conclusions of Law submitted on 
behalf of the applicant, a Memorandum 
Opinion and Order of the Hearing Examiner 
(FCC 68M-453, released March 18, 1968), | 
which raised question as to whether the 
purported failure of the licensee of 
WWIT to file the so-called consulting 
agreement at issue might have been moti-_ 
vated by tax considerations (Tr. 1444). | 
Mr. Crampton reviewed the applicant's 
North Carolina income tax returns for the 
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fiscal year ended July 31, 1960; July 31, 
1961; July 31, 1962; July 31, 1963; and 
July 31, 1964. He also reviewed the appli- 
cant's United States Corporation Income Tax 
fox the fiscal year ended July 31, 1961:. 
July 31, 1962; July 31, 1963; and July 31, 
1964 (Tr. 1444-1445). On the basis of 
materials made available by the Internal 
Revenue Service, it appears that the con- 
sulting arrangement referred to was re- 
flected as an operating expense for the 
fiscal years ending July 31, 1961, July 

$1, 1962, and July 31, 1963 (Tr. 1445-1446). 
Mr. Crampton concluded that there was 
adequate disclosure of these amounts as 
being paid as consultant fees and that the 
amounts were substantial with respect to 
the net income reported in these years and 
that it might be an item which would have 
been investigated upon examination of 

the return (Tr. 1446). Mr.°Crampton 
reviewed as well the representations 

in the record with respect to tax 

returns of Mr. Beverly Middleton (WWIT 
Exhibit No. 19), wherein Mr. Middleton 
considered the income under the con~ . 
sulting agreement to be ordinary income 

for tax purposes. Mr. Crampton further 
testified thatthe accounting practice 
followed by the applicant was compatible 
with the accounting and reporting practice 
used by Mr. Middleton in respect to pay- 
ments under the consulting agreement (Tr. 
1447). He also testified that based upon © 
a study of the materials furnished to him 
he saw no reason why the parties to the 
consulting agreement would not have dis- 
closed the consulting agreement to the 
Federal Communications Commission because, 
in his opinion, they adequately disclosed 
what was being done to the Commissioner of 
Interna]. Revenue in their tax returns 

(Tx. 1447). In substance, then, Mr. 
Crampton concluded that he could not con- 
ceive of any reason, from a tax standpoint, 
why the stockholders of the applicant would 
have wanted to conceal the consulting agree- 
ment from any branch of the federal govern- 
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ment and that, in fact, they had disclosed 
the consulting agreement to the tax branch 
of the government by the two words "Con- 
sultants' Fees",-and in relation to the 
size of the amount of the consulting fees 
to their income and other. expenses (Tr. 
1449). He testified that if there was some 
reason for the consulting agreement, such 
as lack of experience in the operation of 
a broadcast station on the part of the stock © 
purchasers and experience in operation on 
the part of the sellers of the ‘stock, that 
would, in his opinion, be a legitimate rea- 
son for entering into a consulting agreement 
(Tr. 1451-1452). Mr. Crampton testified that) 
if services had actually been : Sel 
rendered under the consulting agree- 
ment, this would certainly add ices 
strength to the position taken that 
it was, in fact, a consulting agree- 
ment and not a disguised capital 

. expenditure (Tr. 1452). He con- 
cluded that while he did not know 
what the parties might have intended 
or even what the facts of the actual 
agreement were there was a full dis- 
closure, and that if anybody from the 
Internal Revenue Service wanted to 

’ take a different position about this 
matter, they at least were told about 
the situation (Tr. 1452). 


Exception No. 11: To the failure of the Bees 


‘Examiner to BOS the following additional findings of fact. 


/ I 


* (in Paragraph 8: , ; fess 


The record contains no testimony that 
any of the transferees who are now 
stockholders of Western North Carolina 
saw the complete application, or even 
the transferees' portion, before it 
‘was filed with the Commission. No 
evidence was offered in this hearing to 
show in the Pressley hearing (Docket No. 
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14007) any evasion of questions concern- 
ing the agreement. 


Exception No. 12: To the failure of the Hearing 


Examiner to make the following additional findings of fact 


in Paragraph 8: 


Paragraph 2b, Section I of the Transferors' 
portion of the application fox transfer of 
control (FCC Form 315), states: 


"{f the transfer of control pro- 
posed in the application arises 
‘out of a contract with the 
transferee, attach the contract 
hereto as ‘an exhibit'".. In 
response thereto, the trans- 

- ferors submitted a copy of the 
stock sale agreement. 


Exception No. 13: To the failure of the Hearing 


Examiner to make the following additional finding in Paragraph 


8: 


Paragraph 2c, Section I of FCC Form 
315 requires a "Yes" or "No" answer 
to the following question: "Is this 
the only contract or agreement?" 

If the answer is "No", the transferor 
is directed to "reduce to writing if 
not already in the written form and 
submit . . .- such other agreements or 
understandings as there may be as an 
exhibit. The response of the trans- 
ferors to Paragraph 2c was "Yes", and 
no further response was given.—— 


Exception No. 14: Paragraph 22 of Section II of 


. . - Tt 
the transferees’ portion of the application is headed “Ownership 


f 
/ 
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and Control of Station". and begins with the following explana- 


tion: = 
'22. The Commission is seeking in 
this paragraph information as to con- 
tracts and agreements now in existence, 
as well as arrangements or negotiations, | 
written or oral, which relate to the 
present or future ownership, control or 
operation of the station; the question 
must be answered in the light of this 

-instruction.' Paragraph 22(a) re- 

. quires a check mark as to whether . 

“applicant's control of the station 
is to be by reason of" ownership, 
lease or other authority. In response, 
the transferees added the word "Stock" 
before "ownership" and placed a check 

“mark after “ownership". Paragraph 22 
(b) requires the "name and address of 
the owner of the station (if other than 

’ the applicant)". In response, the 
transferees' stated "Not Applicable". 
‘Paragraph 22(c) asks "Will the appli- 

- cant have and maintain absolute control 
of the station, its equipment, and 
operation including complete supervision | 
of the programs to be broadcast? If ‘No’ 

explain". The transferees gave a check 
mark following "Yes". Paragraph 22 (da) 
asks "Are there any Seeman, instruments, 
contracts, or understandings relating to | 
ownership, management, use or control of | 
the station or facilities, or any right or 
interest therein (Emphasis Supplied). If — 
so, attach as. Exhibit No. copies of — 
all such documents, instruments, or con-) 
tracts and state the substance of oral | 
contracts or understandings." The trans- 
ferees gave a check mark following "No". 


Exception No. 15: To the failure S2 the Hearing 


Examiner to make the following additional finding of fact 


in Paragraph 8: 
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No question or instruction of FCC 
Form 315 refers to the "total con- 
sideration" for a proposed transfer 
of control (Tr. 1084-1086). 


Exception No. 16: Section 1.342 of the Commission 


Rules and Regulations, which was in effect in 1958 with respect 


to the filing of contracts, reads as follows: 


"Bach licensee or permittee of a 
standard, FM, television, or inter- 
national broadcast station (as defined 
_in Part 73 of this chapter), whether 
operating or intending to operate on a: 
commercial or noncommercial basis, shall 
file with the Commission copies of the 
following contracts, instruments, and 
documents together with amendments, 
supplements, and cancellations, within 
30 days of execution thereof. The sub- 
stance of oral contracts shall be reported 
in writing. 


(a) Contracts relating to network 
service: All network affiliation contracts, 
agreements, or understandings between a’ 
station and a national, xegional, or other 
network shall be filed. Transcription agree- 
ments ox contracts for the supplying of film 
for television stations which specify option 
time must be filed. This section does not 
require the filing of transcription agreements 
or contracts for the supplying of film for 
television stations which do not specify 
option time, nor contracts granting the right 
to broadcast music such as ASCAP, BMI, or 
SESAC agreements. ase r 


(b) Contracts relating to owner- 
ship or control: Contracts, instruments, or 
documents relating to the present or future 
ownership or control of the licensee or 
permittee or of the licensee's or permittee's 
stock, right, or interests therein, or relating 
to changes in such ownership or_control. This 
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paragraph shall include but is not 
limited to the following: ; 

: (1) Articles of partner— 
ship, association, and incorporation; 
and changes in such instruments; 


j (2) Bylaws, and any 
instrument effecting changes in such 
bylaws; . 

(3) Any agreement, docu- 
ment, or instrument (i) providing for 
“the assignment of a license or permit 
or (ii) affecting, directly or indi- 
rectly, the ownership or voting rights 
of the licensee's or permittee's stock 
(common or preferred, voting or non- 
‘vyoting), such as: (a) Agreements for 
transfer of stock; (b) Instruments for 
the issuance of new stock; or (c) Agree- 
ments for the acquisition of licensee's 
or permittee's stock by the issuing 
licensee or permittee corporation: 
Pledges, trust agreements, options to 
purchase stock and other executory 
agreements are required to be filed. 


(4) Proxies with respect 
to the licensee's or permittee's stock 
running for a period in excess of one 
year; and all proxies, whether or not 
running for a period of one year, given 
without full and detailed instructions 
binding the nominee to act in a specified | 
manner. With respect to proxies given 
without full and detailed instructions, 2. 
statement showing the number of such | 
proxies, by whom given and received, and | 
the percentage of outstanding stock repre- 
sented by each proxy shall be submitted by 
the licensee or permittee within 30 days 
after the stockholders’ meeting in which 
the stock covered by such proxies - 
has been voted; Provided, however, 
That when the licensee or permittee 
js a ‘corporation having more than 50 
stockholders, such complete infor- 
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mation need be filed only with respect 

to proxies given by stockholders who 

are officers or directors, or who have 

1 percent or more of the corporation's 
voting stock; in cases where the 1i- 
censee or permittee is a corporation 
having more than 50 stockholders and the 
- stockholders giving the proxies are 
neither officers or directors nor hold 1 
percent or morc of the corporation's : 
stock, the only information required to 
be filed is the name of any person 

voting 1 percent or more of the stock by 
proxy, the number of shares voted by 
proxy by such person, and the total number 
of shares voted at the particular stock- 
holders' meeting in which the shares were 
voted by proxy; 


(5) Mortgage or loan agree- 
ments containing provisions restricting 
the licensee's or permittee's freedom of 
operation, such as those affecting voting 
xights, specifying or limiting the amount 
of dividends payable, the purchase of new 
equipment, the maintenance of current 
assets, etc.; Or 


(6) Any agreement reflecting. 
a change in the officers, directors, Or 
stockholders of a corporation, other than 
the licensee or permittee, having an 
interest, direct or indirect, in the Tf 
censee or permittee as specified by §1.615 


(c) Contracts relating to the 
sale of broadcast time to "time brokers" 
for resale. : 


(ad) Contracts relating to 
Subsidiary Communications Authoriza- - 
tion Operation, except contracts 
granting licensees or permittees 
engaged in SCA the right to broadcast 
copyright music. ; 


(e) Time sales contracts: 
Pime sales contracts with the same 
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sponsor for 4 or more hours per day, 
except where the length of the events 
(such as athletic contests, musical 
programs, and special events) broad- 
cast pursuant to the contract is not 
under control of the station. 


(£) Contracts relating to 
personnel: 5 wie 


- (1) The following con- 
tracts, agreements, or understandings 
shall be filed: management consultant 
agreements with independent contractors, 
contracts relating to the utilization 
in a management capacity of any person 
other than an officer, director, or 
regular employee of the licensee or B 
permittee station; management contracts 
with any persons, whether or not officers, 
directors, or regular employees, which 
provide for both a percentage of profits 
and-a sharing in losses; or any similar 
agreements. x : 


(2) The-fallowing con- 
tracts, agreements, or understandings 
need not be filed: agreements with 
persons regularly employed as general 
or station managers or salesmen; con- 
tracts with program managers or program 
personnel; contracts with chief engineers 
or other engineering personnel 
except those contracts required 
‘to be filed under the provisions 

- OF §§ 73.93(c), 73.265(c), and 
75.565(c) of this chapter; con- 
tracts with attorneys, accountants, 
oer consulting radio engineers; con- 
tracts with performers; contracts 
with station representatives; con- 
tracts with labor unions; or any 
similar agreements. : 
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Exception No. 17: To the failure of the Hearing 


Examiner to make the foliowing additional findings in Para- 


graph 8: 


Assuming that the substance of the 
informal plan to enter into the 
consulting agreement should have 
been reported in the transfer of 
control application, the record of 
this hearing contains no explana- 
tion as to why the plan was not 
reported. Both the transferors 
and transferees were represented by 
experienced communications counsel 
. who knew prior to the time the appli- 
cation was completed of the plan to 
enter into the consulting agreement. 
That he knew of the contents of the 
application as finally prepared must 
be presumed, not only because he had 
commented upon the draft of portions 
of it but also because he had filed _ 
it with the Commission (WWILT Exhibit No. 
No. 15, WHIT Exhibit No. 16). There 
appears tc be no reason why the plan 
was not disclosed other than that 
counsel believed it was not necessary 
to’ do so. This is supported by the 
fact that the plan had no bearing upon 
the transferees' financial qualifications, 
because the payments under the con- 
sulting agreement were to be made by 
-eash generated from the operation of 
the station and were not to be guar- 
antéed by any of the individual trans— 
ferees. Most unfortunately, the one 
person who might have shed some light 
on the question of why the plan to 
enter into the consulting agreement 
was not disclosed in the application, 
the Washington communications attorney, 
passed away in October, 1963 (WWIT Exhibit 
No. 14). The fact that a copy of the 
consulting agreement was not filed fox- 
mally. with the Commission until November . 
1962, coupled with the fact that the 
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transfer of control application Roneainece 
no reference of the plan to enter into the 
agreement, supports the finding that 
counsel believed that filing of the agree- 
ment was not required by provisions of the 
then applicable Section 1.342 of the 
Commission Rules. Pie 

| 


Exception No. 18: To the findings in Footnote 6 


of Paragraph 14 as irrelevant. 


Exception No. 19: To the finding of the last sentence 


in Footnote 7 of Paragraph 15 as irrelevant, conclusionary, and 


not supported by the record. | 
Exception No. 20: To the failure to make the following 


additional findings of fact in Paragraph 17: 


At the meeting on April 26, Sharpe, a 
former Commission employee, knowing 
that Paxton was associated with — 

_ WWIT at nearby Canton, asked a 
-series of questions to make certain 
in his own mind and to his own sat- 
isfaction that Paxton would not have 
an interest in the station and that 
Bryant would be the sole owner before 

* he (Sharpe) agreed to undertake the 
- work (Tr. 1002-1005, 1026-1037) . 


Exception No. 21: To the finding in Footnote 
7 } 


: Paragraph 17 that Paxton "possibly" accompanied Edwards and 
‘Bryant sometime between April 23 and April 25, 1960, for the © 


purpose of selecting a transmitter site, as speculative. 
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Exception No. 22: To the failure to make the following 


additional findings of fact in Paragraph 17: 


Sharpe said that in preparing the 

Bryant application, he used Pressley's 
application for comparative purposes 

and felt that he had come up with an 
improvement by specifying 1, KW instead 

of the 500 watts which had been specified 
by Pressley, and by serving a larger 
number of people within the pertinent 
contours. One of the reasons Sharpe did 
not suggest the use of _another frequency 
was that an application for 920 kilocycles 
could be processed very promptly if filed 
by April 29. This was one of the strategies 
of engineers at that time, to attempt to 
file applications on or close to cut-off 
dates because it would save some 14 month's 
processing time. He did not explain this 
to Bryant because he believed_that Bryant 
had the impression that he would have a 
distinct advantage by filing at that time 
in that he would have come the owner of a 
station in Asheville. Had Bryant been 
less interested, Sharpe might have ex- 
‘plained the advantage to him (Tr. 165, 
1009-1010, 1022-1023). . 


Exception No. 23: To the failure to find in Paragraph 
22 that dismissal of Bryant's application was motivated in part 
by the designation of an cnetncestae BARC against his appli- 
cation. By letter of October 14, 1960, pursuant to Section 309 (b) 
of the Communications Act of 1934, as amended, the Commission had 
advised the three applicants subsequently designated earene 
Pressley proceeding that consolidated hearings-appeared to be 


necessary on their applications. With respect to the Bryant 


"application, the Commission questioned the possibility of inter- 
: f 


/ 
| 
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action between Bryant's proposed antenna system and that of WWIT 
: | , 1/ 
because of their proximity (WWIT Exhibit No. Ibn) j9)5. ZA) 5 0F 


Exception No. 24: To the failure to make the following 


additional findings of fact in Paragraph 25: 


On April 27, 1960, Paxton wrote a check 

on WWIT's account in the amount of $500 
payable to himself. He signed it and 

took it to Sidney Watts for signature, 
telling him it was for expenses. He ~ 
obtained Watts' signature because Mrs. 
Freda Burress, the bookkeeper, was on 
vacation. Paxton's signature alone would | 
have been sufficient. The check was’ in | 
partial reimbursement for business expenses 
he had incurred. He made the check out for 
$500 because that was the amount he 
needed to buy the oil lease from 
Bryant (Tr. 67, 90, 97, 793, 947, | 
956; Pressley Exhibit No. 9). 

Paxton went to Bryant's home to com- 

‘ plete the transaction and left with 
Bryant to get the oil lease notarized 
at an automobile agency on Haywood 
Street. Paxton endorsed the check. 
over to Bryant (Tr. 940, 941, 944, 

945; Pressley Exhibit No. 9, Pressley 

-Exhibit No. 10). Paxton was reim— 
bursed by WWIT for whatever expenses 
he incurred in his day-to-day activities 
pertaining to the station. These in- 
clude automobile expenses, including a 
proportionate share of insurance and 
depreciation, food, lodging, entertain- 
ment — for whatever he spent money. 

The records of WWIT reflect that it 
reimbursed expenses to Paxton in the 
total amount of $1,322.75 for 1960, 
$1,385.80 for 1961 and $1,572.85 for 
1962. (fr. 950, 951; WWIT Exhibit No. 
11). are 


~ Bryant! s transmitter site difficulties were ae that it would 
have cost him $20,000 - $30,000 for levelling of his Seman 


ter site (Tr. 186- te) < [ 


50 
Exception No. 25: To the findings of fact in Foot- 


note 1] of Paragraph 26, as unsupported by the record evidence 


as a whole. The following findings should have been made: 


On Sunday, May 1, Paxton gave Slatkin 
a check drawn on WWIT's account for 
$50 in payment of Slatkin's services 
in connection with the pregaration of 
an all-day music format for WWIT. ‘The 
basic format, "Tempo", of which Slatkin 
still has the original copy, had been 
used at Station WLTC prior to that time 
and is presently used at Station WLOS. 
Slatkin also used it at Station WBMT. 
Paxton was interested in "Tempo” 
because he had seen stations with 
“block programming in previously 
one-station markets have difficulty 
when a second station entered the 
market. Therefore, he wanted a 

little more modern sound to keep 
listeners, WWIT put the Tempo 

format into effect in September, 

-1960, and although there have been 
changes, the same general format is 
used today. Others at WWIT worked 

on the development of the music 

format and were not given extra com- 
pensation, but the idea was Slatkin's. 
However, no one at the station other 
than Slatkin had prior experience with 
"Tempo" or an all-music format and 
Slatkin was the only one to prepare 
written material (fr. 1080). Slatkin 
was just filling in at WWIT and worked 
at a very low salary, $60 per weck, 
while waiting for his grant at Black 
Mountain, so it was decided he should 
be paid extra for this (Tr. 101-102, 
3172318, 989-990, 1062-1065, 1076; 
WWI Exhibit No. 1, Pressley Exhibit 
No. 1, Pressley Exhibit No. ll). — 
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. Exception No. 26: To the failure to find in Paragraph 


'29 that Edwards testified that he may have been in CaaS with 


eo as to frequencies available in the Asheville area,’ and eae 
'Greer had told him that 920 kilocycles, the frequency later 


specified by Bryant, was available (Tr. 1216-1217). 


Exception No. 27: To the finding in the second 


‘sentence of Paragraph 30 insofar as it implies that Paxton 
| 


and Bryant did not meet until after April 20, 1960, ‘as not 
' supported by the record evidence as a whole. ue following 
| £indings should have been made: 


A recurrent theme of Edwards was that 
Bryant and Paxton were total strangers 
and that he was responsible for ini- 
tially introducting one to the other. 
No less than seven times during his 
testimony did Edwards assert that Paxton 
’ and Bryant did not know each other until 
he introduced them some time after the 
April 20 rally (Tr. 1168, 1171, 1248, 
1257-1259, 1276, 1295). It is clear from 
the records that Paxton and Bryant had 
known one another since 1956 or 1957, 
when they were both living in Asheville 
ana were social acquaintances who met 
casually over coffee approximately once 
aweek. (Tr. 155, 872-873, 1339). 


‘Exception No. 28: To the failure to make the following 


additional finding of fact after the second sentence of Para- 


graph 43: 


Watts testified that he discovered that 
Pressley had an outstanding debt on a 
thirteen year old note which Pressley 
had not disclosed as a liability in 
making financial representations to the 
Commission. Watts attempted to buy up 
the note in the hopes of making repre- 
sentations to the Commission that Pressley 
had not made a full and complete dis- 
closure of his financial status to the 
Commission (Tx. 732~734). 


Exception No. 29: To the finding in Paragraph 43 


that Western North Carolina bought and paid for an inter- 


ference chart’ on Pressley's application insofar as it is 


stated that WWIT's principals had no conceivable use other 
than to attempt to embroil Dreeetey ie application in Liti- 
gation before the Commission, as unsupported by the record, 
conclusionary, and contrary to common experience in com- 


petitive broadcasting. r 


‘ 


Exception No. 30: fo the findings in Paragraph 44 
insofar as it is stated that Edwards gave the impression that 
i£ he could find the suitable party to file an application ‘in 
conflict with Pressley's, Paxton would suitably reward Sane 

"as unsupported by the record. This finding by the, Examiner 
is plainly inconsistent with the earlier finding that the 
testimony of Edwards is false in vital areas, that Edwards has. 

forfeited the right to be believed, and that no portion of the 


Examiner's Initial Decision is based on the statements of . 


Edwards (See Initial Decision, Para. 41)~ 
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a Exception No. 31: To-the finding in Footnote 20 of 
Paragraph 44 insofar as it concludes that Paxton induced Edwards 
to find a suitable party to file an application in conflict with 
Pressley, probably through contribution. by Paxton in some amount 
towards an ownership interest by Edwards, as not ororted by — 
the record. It is obvious that Paxton could not have made any 
Reerecianie financial commitment towards an ownership interest, 


either direct or indirect, in the Bryant proposal. The record 


shows that Paxton's annual salary was $7,600 a year (Tr. 796). 


i 
' 


It is plain that he did not have the financial resources to, 
' make appreciable contribution to direct or indirect ownership. 


‘interest in a "blocking" application. 


Exception No. 32: To the finding in the first 


tence of Paragraph 45 insofar as there is conjecture as t 


whether Bryant and Paxton were known to each other prior to 
April 20, 1960, as unsupported by the record. See, in this 


connection, Exception 27, supra. Gs | 


Exception No. 33: To the inference of the Examiner 


that Paxton paid Bryant $500 on April 27, 1960, for the purpose 


: _—— | 
of enabling Bryant to defray the $500 engineering retainer 


charge by Sharpe, as not supported by the evidence..-- See, in 
s | 

| this connection, the record citations to Exception No. 24, 

| supra. The evidence is uncontradicted that Paxton received from 


‘Bryant that day in return for the paymént a document assigning 
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‘to him an undivided, one-thirtysecond interest in a bee and oil 
lease in Green County, Kentucky. At that time, Paxton con- 
iptaenes it to be a sound speculative investment (Pressley 
Exhibit No. 10, Tr. 175-178, 180-181, 188, 938-947, 956, 976). 
At that time, Bryant was a promoter of oii leases (Tr, 1399). 
i 


At the time he was preparing his application, he discussed his 


business with different people relative to a@rilling and explo- 


ration for oil (Tr. 169-170, 176). There was no evidence 
offered in an attempt to prove that Bryant actually needed the 
$500 for payment of expenses incurred in the preparation of his 
application. No findings or conclusions adverse to the appli- 
cant or to any of its principals can be drawn from that Rete 
action. In addition, the record fails to establish any payments 


by Western North Carolina to or on behalf of Bryant for any purpose 


whatsoever. 


Exceptions yixe) Conclusions Of FL Law 


Exception No. 34: To the conclusion in Paragraph 493 


that Paxton recruited Bryant as an applicant through the agency 
of Hal Edwards as contrary to the record eiencen The Examiner 
should have concluded that Edwards already knew about the avail- 
ability of 920 kilocycles for Asheville, and that he recruited 


Bryant. 
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Exception No. 35: To aoc conclusion in Paragraph 
49 that Paxton provided the’ cash by SESSE Bryant met his 


initial expense as an applicant as contrary to the record. 


© * > 


Exception No. 36: To the conclusion that Paxton 


- 


oo 
made available to Bryant the technical knowledge of WWIT's 
a: . Stes 


employees. The only employee of WWIT used by Bryant was a 
part-time announcer at WWIT, Eugene Slatkin, who had been 


known to Bryant for many years prior to Bryant's acquaintance 


‘with Paxton. The record shows that Bryant contacted Slatkin 


‘and that Slatkin agreed to change his working hours at WHIT 


so as to be available to help prepare the programming portion 


of the Bryant application. It was not an unusual practice for 


employees at WWIT to swap shifts. (Tr. 964, 969-973, 988) 


| Exception No. 37: To the con¢lusions in Paragraphs 
80 and 51 insofar as it is concluded that Paxton's participation 
/ ain the Bryant application was moti ecee by a desire to obstruct 
or delay the grant of the Pressley application in such a manner 


i as to disqualify the applicant herein.- 


Exception No. 38: To the conclusion in Paragraph 52 


that the faiture to report to the Commission the so- ~called 


eeOneteene agreement" was a subterfuge: as not supported by 


probative evidence. 
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Exception No. 39: To the conclusions in Paragraphs 
53 through 57 insofar as it is determined that principals of 
Western North Carolina knowingly and wilfully misrepresented 
to the Commission the true consideration paid by them i 
acquire control of the corporation because of tax advantages 
attendant to such a procedure. This SEUROSES conclusion assumes 
a level of sophistication in tax matters nen cannot be attri- 


buted to the principals of Western North Carolina. 


TD senesonino seen fo the conclusion in Paragraph 58 
that the Commission has presupposed that the applicant’ was 
required to file a copy of the consulting agreement at the time 
jt was executed. The record evidence shows that there is 


uncertainty as to whether the filing of such an agreement is 


xequired by the Rules. 


Exception No. 41: To the Concmaston that Dalton Paxton 
participated in a strike application Gesigned to block or impede 
the advent of competition in Canton, and to the conclusion that 
principals of Western North Carolina knowingly Pe eprerented to 
the Commission the true consideration which they paid for ac- 
quisition of a controlling interest in WWIT, as not supported by 


the record and contrary to law. 


Exception No. 42: To the conclusion of Paragraph 


61 insofar as it is determined that Dalton Paxton abused 
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Respectfully submitted, 


/s/ Lee G. Lovett 
Lee G. Lovett 


PITTMAN, LOVETT & HENNESSEY [sl Joseph FE. Hennesse 
ee segs N. W. Joseph F. Hennessey 
Bie : Sahn ae Counsel for Western North - 
ashington, D. ©., : Carolina Broadcasters, Inc. 


September 24, 1968. 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 


Adopted: October 15; 1969 ; Released: October 20, 


Commissioner Robert F. Lee for the Commission: Commissioners Bartley, 
Wadsworth and Johnson not participating; Commissioner EH. Rex 
Lee concurring in the result. ; 
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5. On dune 30, 1959, we heard cral argument 5/ in this 
proceeding, We have considered the Initial Decision in hight of the 
pleadings 6/ and rel ergunent, and we have Cecided to. reverse the 
Initial “Decisi ion. We adopt those findings of fact in the Initial . 
Decision which ar Seer inconsistent with the modifications which we 


have made herein and in the appendix hereto. 
Sf 
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theepplication and thet Bryant intended in good faith to be the! station 
owner. Thus, we do not agree with the Examiner's finding that Paxton 
provided the cash for Pryant to meet his initial expenses as an | 


applicant. i ; 
‘ _ i 


9. Eugene Senge an employee of THIT, worked on Bryant's 
application on april 2 > 1960, tuo days before it was filed. However, 


fA 
S5/ On See 8, 1989, VALI? filed a "Motion to Correct Transcr. rint®,' Since 
pe ected and since the request appears to be reason neble, 


vou 


% 


no panty has obj 
the notion will be grantec. be 
us for consi deration are: (2) BE OES ane supporting 
» 1968, by Western North Carolina Srozdeasters, 
o WALT's brie? = sunport of exceptions, filed 
1y ee eae reau; (¢) exceptions and support ting 
eniver 17, 1953, he Brozdcas?. Bureau; 2. nd (d) reply 
2 


s Bas oe =o trie? in pe & oi exceptions, filed October 9; 
non : 


i Ms 
tt fd. 


* 
7 


Ovo) Be ce FE 


Wwtu OF 


. 


> 
be 


eS OF 
.No exploy: 


empl.o 


wrym “A 
WALT ovner 


s 


SE OL 


— 


orned 


Bae 
w 


Tatkin 


well oO 


+h 


th 
ace it 


tO Enna: 


LOT Wa 


Sapee 
VE 


Lt 


compet 


S 


. 


ns 


UCE 


on W 


> 


NSO 


ch 


. 
PS 


< 


exoecte 
x 


2 Was 


rich 


* 
a 


ng only 
£3 


a 


Je 


° 


the basis 


‘a 


% 


ay 


cd 
id 
2) 


or 
a 


Lo 


at al 


9 
anc 


Por 
ary 


Ge 


4 


ve> 


that Bryant, 
ved 


TOM 


* 


- 
4 


ance 


+ 
Le 


Ss 
o 


ae 


license, rece 


ES vou 2n 
EO. 


nter 


er ent os 
sslex 
Was 
vee 


a 
v 


ze 
th-Pre 
1 Octo 


doce 


d 
wi 


wite 
Liled o. 


ion after 
sdity of 


val 


il. 
trol of WI 


Cconero. 


or 


.3) 


nem 


vO v, 


years 


i 


Qn 
Nf 
sed 
OD tt 


v7 
ne oO 


Ever 


+ 
v. 


6, inc. 


onvill 
2 in 


4 
w 
v 


etches 
ences 


Pee 


SCOT, 


8 G4 od 


® gi 4 
SCO 


3 


VLGONCE 


in evi 


ied 


Wwe: 


ie 


as intre 


TY 


LE 


me 


EA 
ne Case 


ene ee an ene enna a 


° 


- 


= 
Zhe 


MRS} 


POT? 


aty 
“ 


a 
v 


ae 
pees 


aes 


rae 


ng agroeens 


sale 


proc 
purchs sers the ben 
station. Watts 
undcerstanding we 
agreement and th 
corporation. 8/ I 
mentioned, and submitted as an 
but no mention was iaaae of the 
transfer of control was signed 
Middleton and on behalf of the 
is no longer a WIT stockholder 
to have been signed in his bena 
the deceased attorney, 


ne 
sues 
ve 


Was oO 


n 


5 


Mr. Eliot 
application for trensfer of con 
agreenent was contexplated. 


o 


13. WHT, 
renter ng. agros 
% had p ously beer 
SUOT2.- e re ot % 

consult sine. agrecnent was 
control egreenent uhersby & 
in this corporation", (2) % 
filed with the applications ( 
contemplated W 


ae 
foray} 
—— 

bad yad 
tote men 
ever 


> 
cS 


én the bas 

should probably hk 

tha % the peace aid not co; 
nt neviting as 

not convenp plat 


Ss oreo 


becex couse it 
the ectual 


atsiotaat arty 
eLSLECLOry 
wlth ‘ 


Thore is no sa 
wes not filed 
hed: no bearin 
payments w 
vere not 


sioe 
e to obtain 2 tax See 


ngs on the following 


*o 


mats 


TOOTS|CTLON YA ther 


This wo 


adleton and Edney. 


wes a good deal * becau 2S¢ it would 
me £2 rsthend exoerien 
— of any % 


onal payments were 
application for % 


61. 


Watts and Paxton did not 
to the purchase of the stock. 
2 cormron 
give the 
ming 2 recio 


: 
nm 
i 2 


vy prior 
agreement was probadly 


Ce 


cé in rur 


tex advent vagES« Past 


= _ 


oli gated only undez 
the ob: 
er of ee vane 

exhibit, the stock transfe> Seno 
consulting egreenent. The epplication for 
on behalf of the transferers by Zeveri y Me 
transferees by W. Barry Hedlin, ace EXO. 
- On the tasis of a letter which pur-ports 
If on October 7, 1958, we celieve that 

% Lovett, Knéz, when he submitted the 
trol to the Commission, that a consulting 


rersa 
fet! 


-t 
Lansz 


ek 


nsnit 


» 1962, 9f tr ted the 


ssion for filing, although 
essley. e% 2).., 


an 
Tea 


the tine of the transfer of 
mn and Fdney sold theizt stock 
y for this rezsor it tas not . 

he consulting agreexent was 

ecemint vas oxeouted and 'so 

& of the vurezase prices! and (4) 


“o77 wee mono oo 
consulting arrangement to be 2 


see DEO 3h2(2) (1) 
to. 


cons vati 
rinarily to. pro 


aera, 
Ge 


e 
£ Rule 2 


ao athe Se Ns 


> 


aw 
i 


Bore of the purchase prs 

the consult: 
consulting 

fal quelif: fz cations 


speement vas & 
ins 
eae 


lets} 


wsee 


ase for Wit, he eae not 


Atvto: zy Scott 


nt 


ean, oy 
Lact, 


Cestinonye 


SMS nade 
signiticent 


Cox ° 
ern 


SOnGr 
on of West 
2tion 


oes 
och LN 
wa. 


ern 
wade 
parti 
or 
~~ 
3 ce 
Co’ 
anes 
LUD 


Se 


no pars; 
ft 


Int 

s 
wos 

et 
n 

seete 

nm to 


nel Rev 
or nC 
ai oner Co 
PUL SSAOReS VO 
: 
205 eG 
nereol. 
Coes 
>» Commiss 
o~ ti 
: ok 


oo 
at 
tic: 


ny Oo 


‘al 
Cm 
. 
Co 
md 
x 
27, 
fans 


an 
be 
a 
th 
P 
i= 
th 
° 
Ws a 


7 
tO 
believe 
v: of 


i 
imee te 
ay 
a 
Z . 
GAGS 
3 UOTE 
am 
v UIE 
weatcd 
DA 
RAL CO: 


’. 


e} 
ral 


jue 
zrol 


&. 
we 
F 


aye, 
esi 


=D) 


ied 
ew >? . c 

as mr 
QGLSEOS 
th 


CLN 
U 
2 
Te 
ee 


ng 
23 
ca 
rs 


eicte 
ot 

Se 
x 

Pp 


a 
z 
D 


4 
. 


ey 
coats 
a AS 
xi one 
Aes 
° 


con 
nothin: 
reve 
ie. 
ere! 
Thus 
the 


we 


< 
o 


Ct 
ry, 
v 
2 
LS 


a4 


aio 
ab ge 


rn 


aay 
Wai? fh 
ae 
lemme} 
om aS 
x Ges 
Qn 4 
2, 

> 


shoul 
Broad 


ad 
Seton 
noe 


SLO 
ic 


= 
Lna 
TOe 


- 
a 


Maye ry 
LUA 
Ss 
sly x 


nic 
BStem) 
--1 
ue 
2 
DEN 
Se 


Or 
2 


~ 

— 

Sho Naae 

» Cave 

m Care 
u. 


exphesiz 
orth 


N 


63 


APPENIDIZ 
LINGS ON EXCEPPIONS TO THH INITIAL DECESTON 
ee of Western North Carolins Broadcasters. Ins 


Excention Ne. Ruling vs s 
SACO LON 2C & 


“21; 2 Granted. Sse paragraph 3 of the Decision. 


3 Granted See paragraph 2 of 

; the Decision. ’ 
Denied, in view of the Gisposition of 
this case. © 


“Grented to the extent thet W. 


is no lonzer a stockholder of WH 
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, FREDA BURRESS 
was called as a witness and, after being first duly sworn, was 


exemined and 


state your name, addzess and, occu~ 


~ 


pation for the record? 

A “Preda H. Buxvess, Post Office Box 156; Canton, 

Norch Caxolina. tetime bookkeeper fox Station WHXT, 
Le 


Q Did vosread the Commission omdar Gesignating this case 
for hearing? 
No, size 
Arve yor familiar w. 


Some of them. 


A 
o 
A 
Q 


Do you know what application is pending b 
Comaission in this proceeding? 
A No, six. 
(¢) How long have you been a bookkeeper with WNIT? 
A I worked full-time from June 1954 until guly 1965. 
MR. BOOYH: what was that date? : 
THE WETNESS: July 1954 until duly 1965 full time. And I 


‘worked part time from 1965 and I am stili employed. 


BY MR. FISHER: 


Q © What do your cuties as a bookkee involve generally? 
| 


that a bookkes 
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make those. 
BY MR. PESHER: - 
Q Could you give us a total pxice of what oe undex= 
stending was, how uch you could buy the 
A For $40,000 plus the consu 
Q you see the consulting agreement before it was 
executed? 
What Go you mean executed? 
Before it was signed? 
Signed by whon, by us? 
By yourself and the other parti 
Ss ramember If X saw it ox not. Hr. 
* oe O% 
Bo you know who conducted negotiations for the puxchase 
of the controlling shares of WET? 
A fhe first time, you mean the ios BS was bought from 
Middleton and Edney? 
Q That 3s xight. 


A The stockholders who bought it. 


Q All _six of thom were involved in the negotiation; 


is that vour statement? 


of us and we might have ‘all been 


There were a munber 


Q Was th 


PEPE 1se of those shares cond 


tyio Of you? 


the one who took cax 


Mr. Middleton was 


Se 


No, on the part o: purchasers » 


Q On the part of the 
A 


sellers. 


the one on 


ic. six of 


No, I said Mr. Madlin, Barry Medlin, he 


x Re OF 
to enter imto this agreement with 


ones who were buying it, we hada 


in managing 


a lot of expe 
‘could USS their 


lot o£ experience, he knew. in 


Mr. Educy 


even mow how to £ile 


Aiea that and I didn't know how 


Did you evec write a check to Mr. 
No, X AQidatt. 


Dia you evex give Me. B: from the funds of 
a < 


WHIT? 
No, six. 
Who is Mr. Bryant 
I know him when I see him, that is all. 


Did you know that Mr. Bryant filed an application for 


No, six, I didn't know it. 
Do you know it now that he did? 
I have been tolé that he did. 
* * * 
Q Did wit ever make a payment to Gates Radio in some- 
s performed through 


/ 


No, sir. 
Q Did WWET ever make any payments for the expenses of 
Mr. Bxeyant that you know of? 


A Not that I knew of, no, sir. 


Q Did WHIT ever xeceive any payment from Mr. Bryant? 


A No, six. . 
Q Do you know whether Mr. Bryant had ever taken advan- 
tage cf WHIT tradeout travel account? 
A No, six, I dontt know. 
- * * * 
.Q ° Did Mr. Paxton ever discuss Mr. Pressley's 
with you? 


BL Nothing move then in a joking way. 


Q Do you know whether he was in favor of the grant of 


> 
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Do you know wheth 
A X dontt know, bu 


omMing tO 


yen ee 
ro 


ox not 


make him vexy happy. 


he evar toll you what he wouvld do about it? 


six. 


Mor. Watts diseuss Mr. Pressley's application 


Do you know whether 
svre 


I an -aerd he 


that. I didu't talk 


makes anykody work 


Leaaterad 


evo sl’ 


G Did you 


4] Did you ever 


a = v. pattern <a, Jas “ ee 
move afoct to step the Pressley 


in £xont of you? 


to him about 


S applicatio n?- 
Yen; I aid. 
Do you remember when? 
Yes, I do. I dentt remember the exact day. | 
Can you tell us as far as you can reme 
It was in March 1966. 
Q Were you aware of the exigtence of this application 
befoxe you nectar 
R. I ha@ been told that it was 
aware of it other than that until 
Q Do you 
anyone who walks 
A Yes. 
Q Was you : n Of Me. Pressiy's application 
dons on the Sane 
MR. BOOTHE: me. Could I have the preceding qnes~ 
tion and the answer, please? 


PRESIDING BXMAMINER: Read it, please. 


uestion and answer were cead by the reporter.) 


=! 


WITNESS: Well, I knew him. I knew his signature. That 
ng, his signature. 
* * *- 


CROSS-2XAMINATION 


BY MR. BOOTH: 
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BILLY £. BRYANT 
was called as a witness and, after first being duly. sworn, was 
examined and testified as follows: 
TRECT EXAMINATION 
“BY HR. FISHER: 
Q Would you state your name a address fox the record? 
A Billy E. Bryant, 19 Crockett Avenue, Asheville, North 
Carolina. 
What is your occupation, six? 
Real estate. 
Do you work for any particularzeal etate, company? 
I am a broker. 
undex what name do you trade? 


Billy E. Bryant. 


Q that your full-time. occupation? 
A 


No, sir, several othex things. I am in 
improvement business, construction. I do several 
Q 1ST: @ Improvement. tadex what neme ao you 
trade in hom 
on Company. 
See 
Q Have you ever filed an app ation for a bxycoadcas 
station with the FCC? 
A Yes. 


Q When was the application 


A in 


Is that 920 kilocycles 


When dia you first get 17 in applying for a 


In my early years I had talked to ai several 


Maype it was my subconscious 
or somet 21 vas 1, ; en: a 1960, that I 


became interested. 


applying 


@ you make to ascertain the ne 


- 


x FF 
n't make any suxvey OF study becavse I 


am not familiar with the radio business, even t I have 
been through. I was appr oached 9 a 
regard pplication for a radio station. 


several 


BY MR. FISHER: 

Did he suggest . that you apply for Asheville? 
Yes. 

How did you decide what frequency to epply fox? 


He recommended? Les 2 die of the dial. 


Did he explain to you why you shonid file for $20 kilo-+ 


He didn't explain very much, Me. Fisher. He had known 


amployee ox mine. 


* * * 
Q Did Mr. Edwards explain to you wha 
in having you apply fox a station? 


A He ultimately wanted to cwn part intere 


station. : 


Q Did he want to reserve an ownership interest for 
one else other than yourself? 


A: No. 


Q Did he explain to you why he didn't apply for the 


ation, himself? 
A Not that I remember. 
Q Do you know why he didn't? 
A Well, possibly he wasn't. financially able. I don't 
know why he didn't. 


: .Q Were you financially able to apply for that station? 


A Yes, six. 


ind of financial requirements were there? 


A anount 


F money or have possessions in tangible objects or Liquid as 


of time without any consideratica 


aa 


eperate for a cextain period 
f-income From that 
Q Did you ever : intexest to Nr. 


Edwards? 


Was it your plan to retal 
sxrsell? 
Yes, Six. 
* Oe OK 


Do you know Mz. Daiton Panton? 


tong heve you known him? 
Since 1956, 1957, somewhere in that neighborhood. 
Bow weil dia you know him in 1956 and 1957? 
1956 


Yn 39% and 1957 we had coffee together. 


Lite 


How often? 


Once a week maybe. wt has been a long time. 


o . 
was the extentps your associet Lon 


ne 


* ee 


When oid you. see him again? 


I saw him again in 196¢ 


How did you heppen to meat him in 1960? 
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A 


out through a friend that he was in the radio business, which 


I didn't know. 
Q Was this friend Hal Edwards? 


A Zi don't believe it was Hal. Edwards. I am not sure. 
; 


Q It could have been Hal Edwards? 
A It 38 possible. 

rs 
“Did you approach Mr. Paxton in 1960 first or aid he 


approach you? 
A I approached him. 
Q What did you approach him about? 


A Soliciting his help due to the fact he was in the 


omething about it, I knew nothing. Tf 


pronchsd Mr, Paxton an 
. ° = 


For what purpose? 


99> 


dé he give you in response to yous 


Me hae! 


know emactl 7 it ox whye He did heir 


applicant: 


ion. 


that quast 
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X don't reme 
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him. 
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wasn't the reason i talked to 


Palmer Greer di 


ing 


end 


- 
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equency aS ¢ 
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isis my v 


Th 
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She: 


4.) 
vi 


words, 


In © 


A understanding now. At the time I 


application I wanted a radio station. I wanted the 920 frequency 
because Hal explained to me this was the best erequency. 
The xezson it was the bes frequency is that there 
on pending for it? 
that wasn't the reason. - Because it was BE the 
center of the dial -~ well, I don't know the ee aes but 
was a good frequency, in other words. 
Q You did not undexstand at the time wines applications: 
are filed on the same Frequency as another pending application 
would be precessed faster than others but you do seem to under- 
[ice 
stand it now. 
reasons for urging you to 
file for 920 kilocycles was because there was a pending application 
for 920 kilocyeles already in the file? : 
B I have no idea. He explained it to me it was the best 


; i [ie 
frequency and we could get it without this long waiting period, 


and I took it at face value. / 
* * & + 


Was anyone with you thea on your trip to Washington, 


see Mr. Nugent Shzrpe7 


I ‘believe ZX had Me. 


XY don't know, sir r don't think so. 
Cova he have been 7 
It is possible, 


* * * 
Q aS prepared the app ication that you brought 
you on your first trip to,Washington, D. C.? 
A 2510 23. I helieve, 


* oF 


> you know 3£ Mx. Slatkin worked for WATT at 


Yes, I found ove he 


the preparation of your application? 


Paxton give Mr. Edwaxds any 


@on't even remomber 
were togethers at the same time Nr. Slatkin + 
the ‘application. 
Q Do you know 
in ‘youx filing the ep 


' 
North Caxolina? 


“R X have no way of knowing if he were intexce 


a 


Q Did you ever discuss your applicationwith ir. 


A 


ra 
Pax 


ton? 
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He was willing to assist me. 
To what extent? 
To the extent of advice. 


* * * : 
Who paid fox any of tha trips you took to Wa shington, 


paid & bos ci haz to my American 
Express credit card. 
for your own 


I paid for my own, and his. 
* * * 


Did Mx. Paxton ever pay for any of youx txips to 


C, either before ox after your vate application 


i 


* * * 


Who paid Mz. Nugent Sharpe for 


A 
Q How aid you pay hin? 
7 


I paid him by check and some cash, I bel 
don't remembex. It has been a long time. 


Q Did you pay Mr. Slatkin anything for his work | on 


I paid him $50. 


How aid you pay that -- with check or CEEES 


Do you know whether Mr. Slatkin receivec payment 
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n your 


no way of knowing. 


to meke sure. Who was ‘your Wash- 


ask him to help you 


Whit: Was your son for appfeaching him? 


ae tae 


Caer) 
a 


and “ Jeaous Me. Slatkin. 
Gastonia, 
EUGENE SiAT 


wes called as a witne and, after being first & svoxrn, 


DIRECT EXAMINATION 


Stete your name a dive please. 


Se Le nx Made 


Eugene Slatkin, mohawk Avenue, Black Mountain, 


85 
Q What is your occupation, Mr. Slatkin? 
A Well, presently I am working as a radio time 
man with WLOS in Asheville. 


Q Did you ever work for station WNIT at Canton, North 


Carolina? 


A Yes, I did. 


Q Could you tell me the dates on which you worked there 


A Well, approximately February '60 to the latter part 


of April or early part of May 1960. 
Whe was your immediate supexvisor? 


Dalton Paxton. 


* * * 
Q pid Mr. Dalton Paxton ever ask you to help Mr. Bryant 


jn the prepatation of the application? 
Ri (Yes. esd 
Did you receive any payment for your work on the 
application? 
A Yes, I did. a 
Q Who gave you that payment? 
Mc. Paxton. 
In what form? 
A check. 
"How much was the check fox? 
Fifty Collars. 


Is that the only payment you xeceived? 


86 
Bryant pay you anything? 
A No, he did not. I testified in 
that he did, but since then, I have given 


thought,and my answer during that hearing was in error. 


not receive -- there was a lot of money changed hands, but I 


didn't receive any at the house. 
Q I will show you check number 4920. 
A I made that change. The date was 
Q Made out to Mr. Eugene Slatkin in’ the amount of $50, 


signed by, purportedly signed”by Mr. Dalton and 


u 


Carolina Broadcasters 


Watts, dxawn on the Westexzn North 


Inc., account in the First Union National Bank of Canton, Noxth 
Carolina. 


fs thet the check that Mz. Paxton handed to you? 


Where’ aid he hand this check to you? 
am not positive about the location. (it could have 
/ 
! 


elsewhere. I don't recall where it was. 


n the date that you worked on the application, 


ently or before? 


Well, the check is dated 5-30, and 


sex through it, and put 4-30, i 
that meant I wouldn't have DE 1b: cash 
- a 


* * 
PRESIDING, EXAMINER: Mx. Slatkin, you told us a moment ago 


about some earlier tes’ can you tell us where and when 


you gave that? 


bet 


wHE WETNESS: This was during the hearing in Washington to 


No, it wasn't to enlarge issues. It was the 


enlarge LSSUES. 
actual hearing wes held. 
BY MR. FISHER: 


Q Wes that the hearing for Mr. Ppressiey's 
aa : 5 Y 


for a new station in Canton, North Saeeueese 


that is right. That was the hearing. I was 


a i 


designated. I read the trenscript later, and there wasn't 


on ae 


available to anyone unless the attorney involved or someone 


. : A | 
got prepared it prepared for him, and I read it, and a nse 


surprised to note that I has acknowledged in the testisnony that 


Z gave concerning money received by Bryant at home, becaus 3e 


this was incorzect, and it wasn't caught by me or the attomeys 
at the tine. And I am soxxy for it. .O£ course; it was 2 
little bit late to go back and do anything at that poi inte but I 


noticed it again. SES /G when I went through it, anaitnis, 
d 2 


I wanted to clarify. he 
> t * * hipaa 


MR. REILLY: What i have in front of me is Volume 2 of 


14007, and I find on page 460 of the transeript the 


being the WEES 


Docket. No. 


following colloguy with Mr. Slatkin 
¥Question: ~ I believe that you were conpensated for 
preparing the application. | 
_ “ansyer: “Yes, I was. 


Question: “pid you receive money that day? 


Pansuer: Yes, I did. 


oh . « 
KAquestion: How mach -money Aid you receive that day? 


al 


Pnnsuer: 


‘ Y : 4 
Question: From whom? 


. “answer: “ Billy Bryant. 
‘in what “form? ” 

“Cash." 

HR. FISHER: And’ going over onto page 461 of the sane 

cript, the next Soe EN wa "pid you xeceive & 

Dalton Paxton Yn tt 

And the ans 

BOOTH: Read the 3 


ce. 


PRESIDING BMAHINER: 


BR. BOOTH: 
And the response wa 5." And we have read now in th 


at fe 


Mx. taouginer Lge Oy. hn: page 461, 


PRESTDING EXAMINE Gentlemen, may 

has any object jon to my taking notice of 
Without objection, as is taken, 
MR. BOOTH: None whatsoover. 


BR. FISHER: None whatsoever. 


* & & 
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Q Do you have an explanation for the aiserépancy between 
Your testimony now and your testimony of theother procdeding? 
A Well, during the course of the day, which if my memory 
serves me right, was rather warm, and I had -~ I was sitting 
down, and I didn't have much lunch, and I was arinking beer. I 


pelieve I had six or seven cans of beer, and I am not a drinking 


man, you know, by any means, but on-an empty stomach, you know, 


it can -- not that it had anything to do with my memoxy , I don't 
think, at the time, but I didn't have much lunch that day, and 
there was a lot of confusion, and X had heard what really upset 
me was at the time of the hearing, . think, was that I had heard 
Hal Edwaxds state that he saw me receive money, and I just was 
beyond myself trying to figure ovt how he saw me receive money ¢ 


and I Gidn't think I had. 


Q You mean to say that Mr. Hal Edwards testified 


before, and you heard his testimony? 


R Yes. No, I wasn't in the xoom at the time, but this 
er bse 
is what he said. < 
PRESIDING EXAMINER: liow did you know that, Mr. Slatkin? 


THE WITNESS: Well, I have recently seen transcripts, I 


- sepetlisee 
Mean, not recantly, but after the hearing and all, I saw the 


transcripts when they Were sent down to Asheville. 
PRESIDING EXAMINER: No, sir, if you weren't in the room 
when Mr. Edwards testified, and you testified right after hin, 


how did you know what he said? 
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n't know it then. Actually, I 


EXAMINER: Then how did it to confuse you? 


sething to do with the. reason that I 


14 in the open that it was exrronsous 


* * * 


STPING EXAMINER: Well, now, b I had under 
hat you gave uv : moment a was was in 
to why you wore wants. 3 
us that Mr. Edwaxds' 
confesion at the time? 
because we 
estim mony. 


Gentlemen, we will take our five- 


you from Docket OG 
Volume’ rai 2 nt atfid c have your signa 


A 


MR. FISHER: Could XY ask . ficial notice be taken of 
the 2ffidavit? 
MR. BOOTH: Well, if you 
can get a copy of it and know 
BY NR. FISHER: 


whaths the date on that affidavit, 


91 


A The 5th day of May, ‘61. 
WR. FISHER: This is an affidavit attached as an exhibit 


to opposition to motion to enlarge issues and petition to enlarge 


issues filed by B. E. Bryant, received in the office of the 


Secretary of the FCC on May 8, 1961. 


Blab 
= 


MR. FISHER: All right, I agrée.to that. I offer this as~ 
Pressley Exhibit No. i. 


PRESIDING EXAMINER: The docunient will be identified as 


Pressley No. 1. - 
. A | 


(@he document referred to was 
| 


marked for identification as 
Pressley Exhibit 1.) 


:G EXAMINER: And without objection, it is recéived 


(fhe document heretofore) marcer 


for identification as Pressley 
shibit 1 was received in 


evidence.) 
2 a, ae | i be eaten 
Q Was it your intent in your affidavit os May! 5, 1961, . 


to deny all allegations of the Joe B. Pressley affidayit that 
you just identified? 


rt was ayy yes tet 
A Yes. Ig-thet “suggestion -at the time of the -- 


instead of making a denial in detail, we made a general denj{o} 


If there is any difference, I don't know. I didntt spel} ovt 


-.any details. 
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Q Dicé you ever retract the 
davit, at any subsequent occasion? 
Tt did. 
When aid you do that? 


exacts Gates, I am not sure, but there was this 


averse examiantion that came about, ana I believe 


I was served wv SOT: 3 effect, and it upset me 


quite a bit. fo complicate the issue, Mx. Pressley wis con- . 
sistently cal ng me or Sei to see me, trying to have me make 
nctoxry to what he wanted, ane Iwas afraid of 
involvement in something that I didn't want ree nee Smee in. 
BR. BOOTH: Could we have which Mc. Pressley ee ee 
is Mx. Vernon Pressley. And the seque 


leaves me cola, because I don't remember whether this 
stimony PEC = visits, ox it was evidently it 
$a, because it was at that time that I retained 2a local 
attorney, or about that time, and went from there with him. 
This is my counsel. 
BY MR. FISHER: 

Q- hen you talk about an adverse examiantion, is that 
an adverse examination conducted by Mr. Vernon Pressley's 
attorney? 

Yes, Mr. Cogburn. 


that jin connection with the lawsuit he brought 
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MR. BOOTH: Mr. Cogburn, or somebody Ae z object, Mr. 
Examiner. It is too vague. 
BY MR. PISHER: 
Did Mr. Vernon Pressley bring a lawsuit against you? 
Yes. 
Q And that resulted in an adverse examination by Mr. 
cogburn, Mz. Vernon Pressley's attcrney. Is that eS 
A Yes. aes Ae 
Q From Volume 3 Se Docket NO. 14007, I show you an 
affidavit that is marked in that docket Vérnon.E. Pressley 
Exhibit No. il, which ee to be an affidavit dated 
September 9, 1961. Does your signature appear on that (E£iaavi it? 
A Yes, it does. | 
Q Is this the affidavit that you prepared at ‘the me 
the adverse examination or lawsuit was pending against you? 


A Yes. 


* **- * * 
What was the purpose of -your affidavit? 


Of the affidavit. 


Q 

AB ‘The purpose of the application -- 
A , 

A 


-~ of the affidavit ao make clear to the Connis- 
oe or attempt to make SSE that my involvement sessing eS 
cae Garctontar tine, in connection with the affidavits that 
Mx. EES had filed, the affidavits that I I had given in Mx. 


| Millec's Recican ox the affidavit that I signed, and the ad- 


verse examination, it was trying to clarify my position in / 
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> events, and what actually had happened or 


MR. FESHER: Mx. Examines, may 2 @ t this time that 


y 


official notice be taken of Vernon E. Pressley’s Exhibit No. 
“JL in Docket No. 14007? 
* € & 
PRESIDING EXAMINER: The proffered document will be 
SGentifieR as Pressley No. 2 and is xeceived into evidence. 
(The dociiment xeferred to was 
marked for identification as 


Pressley Exhibit No. 2 and was 


/ 
received in evidence.) 


* 


Now, Mr. Slat ; aid you ever nayise either Mr. 
Vernon sley about Mx. Paxton's instrucé 
tiens to you. that you. work on the Bryant application? 
A. Yes, six. 


advised? 


x 


Q 
A Joe. 
Q 


Did you see hand money or a check to anyone 
ase in Mx. Bsryant’s home? 
A 
2 Q 
Who was the person who handed the money or 
Mr. Paxton handed Mr. Bryant a check. 


Mr. Paxton handed Mr. Layee a check. Did you know 
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the time the amount of the check? 
A Well, in ali fairness, I would like to say that at 


this particular time, because of the notoriety involved in this 


situation, that I assumed the check was for $500. I stated 


previousiy that Zt was for $500, but I don't think we went into 


detail previously as. to whether the check was handed to me and 


I examined it, and this sort of thing. 


I would sav there was a check, and it was handed: to Mr, 
| Z 
i 


Bryant. 


-Q Now, on what grounds @id you then or do you! now assume 


hat the check was for $500? 
Well, XI must have seen it. I guess that is the 


I mast have seen the check oxiginaliy. 
a 


Bo you. remember seeing it? 
Yes, I remember seeing the check, and whether I -~ 


whether it was handed to me ox whatever, but it was present in 


the room with me at the time, and there was some conversation 


concerning the check, but I was busy, remember. 
Q Did yor see who the check was payable’ to? 


A No, six. _And I stand to be corrected. I could have. 
* € € i 
PRESIDING EXAMINER: Was this a conversation between Mr. 
Bryant and Mr. Slatkin at the time about the check, sir? 


THE WITHESS: Yes. Yes. It has been six or seven years - 
ago, and I have had; you know, preyious testimony where I could 


and recall and remember. ‘Then’ I would be sure of answer- 


/ 
| 


ny previou 
don't want to say exactly 


PRESIDING EXANENE Mr. Slatkin, 4: you donit seinem 


PRESLDING BXAMINE Now, i£ you do remember, we want to 


know what 3€ you don't remember, we want to KNOW 


that, 


retsact thet, aco -oay chat z 


‘éon'*t remember. 


Q Do you know what t : retainer for ~~. the 
Sharper 
amount of the initial retainex to Mc. Nugent Sirarp-was? 
A X believe $3560 -- $1200, $1500. 
Q Was that : tal retainers or the entixe amount? 
“Oh, the initial retainer, I would say, was $560. 


. 


On what basis do you sta 


Well, I prefer, then, to retract that Statement and 


‘te remember 


to how he knew; 
MR. BOOwH: 
PRESIDING 


memozy Lawley? 


97 


MR. FISHER: I didn't so understand. May I ask the wit- 


Rees? = 
BY MR. PISHER: 
Q Br. Slatkin? 
‘R=: Yes, I retracted that, because I Gontt remenber. 
\JAarpe-s 

Q Youx ansver is you don’t renenber Mr. Nugent Ghezp's 
initial retainez? \ 

BR Right. 

Q Did you also retract the testimony concerning the 
amount of the check or the purpose of the check?, 

MR. BCOTH: Myr. Busminer, the record will show, and 3£ 
the counsel wants to know, I suggest that he ask the reporter 
to read it back. : 

PRESIDING EXANIN Overruled. : 

_ THES WEENESS: Well, in answer to that question, z will 
just say that = don?t remember, because it has been a lhe time 
ago. 

: * * *€ | 3 

Q When you undertook to work on Mr. Bryant's application, 
what were your reasons for accepting that assignment? 

A I was asked to do it, for one thing. And-for another, 
-X could use the compensation. It was a matter of wanting a 


little extra. money, and being off the entire day, and that was 


the reason. 


Q 


14007 an exhibit at was then marked Vernon E. 


12, which purports to 
this si igned by Sao 


& Yes, sir. 


FISHER: Nx. 


MR. 


affidavit as Pressley 


raer 


tance and UN 


~~ 


< 


< can’t say for sure; Sit. 


Q And do you xecali. new 


this 


3 
n 
aN 


your pxrepar 


ALA 
that 
Willson together. 


Q Was not 


or exeented by you with the hope of 


Washington to test 
A. Yes, sir. 
BR. BOOTH: 


ved, 


receiv 


and 2. 


the ‘guidance o 


eS 


fv in the 


' fir. 


for the same 
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how you from Volume 3 of Docket No 
Pressley Exhibit 


be an affidavit. Was an affida vit like 


Examinex, I would ntroduce this 


the OSE Ae SRE pur- 


that Mr. scien: “aid execute 


Exhibit No. 3 for 


it, prepared with the 
of Attorney Willson? 
I don't recall. 


circumstances which led to 


g this affi-~ 


wit, = can't get it clear in my 
It seems to be a follow-up on the one 
§ prepared by Cogburn and 


November 24, 1961, prepared 


avoiding appeaxing in, 


Pressley hearing? 
Examiner, = have no objection CO 


limited pecposes 2s Pressley Exhibits 1 
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BR. RELLY: And on the same basis, no objection, six. 
PRESIDING EXAMINER: With that qualification, the document 
will be identified as Pressley No. 3, and is received. 
(fhe document referred to was 
meee for identification as 


‘pressley Exhibit 3 and received 


ji 
in evidence.) , 
* * * 


CROSS-EXAMINATION 
BY MR. BOOTH: 
* * * i - 
Q Now did Mr. Bryant ever ask you to assist him in pre- 


paration of his application? 


A No. 

Q fhen is the statement in paragraph 8, page 2 of 
rcocter Exhibit No. 3, your affidavit of Novembex 24, 1961, 

° 

inaccurate? . ae 

A Your Honor, Mr. Examiner, if I may, I would like to 
retract that. The details of the who called aren't clear enough 
for me to give a definite yes ox no, I mean, a definite yes. 
I have reservations aoe that. ; j 


Q An@ as a matter of fact, the time that the calls were 


made with respect to date axe not too clear in your mind, are 


A Tha 


Q . So you would not want to be bound by any answers you 


have given today to questions of that sort? s nie / 


Q Or questions subject. 


PRESIDING BXAMISER Yes, you would want to be bound, or 


no, you woulén*t? 
HE WIENESS: Y would not want to. 


& * OF F 
Q And at the time-you typed the affidavit, had you not 


been instructed to make the same corresponding statements as 


of Joe Pressley? So that there would 


executed 


iscussion duxing the meetin 


7 


the akiidavit yas Gx nd exe Was 


to the content 


Z don't reqembar whether it dealt, as you say, wit 


Peessley’s ox not. 


sat the top of page fidavit of 


fiest line. Did not the first line, as you, 


state, "that this party doe Pressley: states 


SG Gt g 


that B. E. Bryant gave him the sum of eo in cash,” 


tote the name "Eugene Slatkin" for the name 


_Bvidontl Ly X did. 


And what led you to insert tne name 


A I = no way of knowing that. 

QO Now you have testified this morning that the testimony 
you gave in the Pressley hearing to Sse effect that Mr. Bryant 
gave Oe $50 om cash for the assistance you rendered to 0 Me! 
Bryant was incorrect. 

. Now, six, I direct ee Ettaneion to the first sentence on 
page 4 of the affidavit of September Sth, 1962. Is that state-— 
ment also incorrect? 

a FN Well, I will say this: In connection with that $50, 
after becoming involved, if I may take the liberty to spea} 
here, in the application and the adverse examination, end going 
to Washington, and these involvements that I was finding myself 
Seisore of as a pawn of these two men, I began to search for 


some good advice, and the only advice I was getting wes the 


advice that they were giving me, and this $50 is a Ponrieasion 


= 
of the thinking of those parties who were involved at jthat 


time, which were Mr. Paxton and Mr. Bryant. 


It was a service, and there was $50 involved, but today, I 


Seen | 
shen an opportunity to rectify it for the record that there was 


no money exchanged at the house that day, and the only payment 


I received was by check. 


Q eS you received a check for $50 at_ the BEES that 


A No. “I received a check later. 


Q So the statement in the first sentence on page 4 of 
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ar 9, 1961, is false. Is that cozrect? 


Q° Now for what purpose aid you understand you were paid 


$50 by a check of Western North Carolina Broadcasters, Inc., 


Gated April 30, 1960? 
that XI xecieved from WHIT was for my 


in preparing the application. 


uy attention to page 4 of your 


affidayit of Seotember ssley Exhibit No. 2, and ask 


Bet Soe 


if the following smenk 2 "Phat for. purposes 


Ficntion,/ Dalton axtOF 3a. ant by cheek the 


$St.00 
of 42% fox extra 


under 
progr am whic 
affiant’s employment." 
you, Six, was that 
Well, the moeting that we had with the “wo lawyers, 
ali this was scussed, was $50. And actually, there was 


: 


gaid about my receiving $50 from the -- I don't 


XY don't think that we had agreed on any set amount for the 


wort, that I Gidn't actvally have anything to do with the Work. 
sn eee 
“Yt was a Sova, called Tempo, that was used by a Jot of other 


stations, 


Tt wes a matter of 


“suggesting that they use it to change their programing. And 
the $50 for the formula Teene was something that I did not 
expect to receive. : 
Q But you aid receive $50 for that work. 
oa I receivea $50 for the application. 
Q bid you receive $50 for as compensation in preparing 
a format for an all-day muscial progzam, as stated An the first 
fully paragraph of seen 6 of your affidavit of September 9, 
19612? And the answer can be yes or noe : 
-A Well, I have already stated that I granweroeetae it, 


! 


50 the answer has to be no. 


So the statement in this affidavit concerning receipt 


Yes. 
Q Now dia you prepare a musical format known as Tempo 
for WWIiT? : 
A I didn't prepare it. 
.Q I beg youx pardon? eae 
A I did not prepare it. I had it fon my eaten It 
was prepared by someone from Charlotte, who Sriimaeeay che idea. 


Q And you submitted a written description of the idea 


or the format to Mr, Paxton? aia 
A I brought the original copy that I owned ee Mr. 


Paxton and he had copies made from this original copy that used 


/ 


other stations’ call letters to his own call letters, and mage 
H { 


| 


his own copies from it. 
Q I show you a document which is headed "Radio Today", 


consisting cf five pages. Have you ever scen that document? 


Q Is that the document you are referring to in your 


testimony at this time? 


it is. 
* * * 


you have talked fxom time to time about the 


station and the operat: 
Yexre you once the licens 


brother David, of station WaMT 


ee Oe ok” Le eee 


A Yes, I was. 


(@} Was pot the license of that station revoked by the 


"Pederal Communications Commission? 
A It was. 
PRESIDING EXAMINER: Excuse m2, Our xepor tex 
copies of that exhibit. 
BY MR. BOOTH: 
let's return for 
that you had with attorneys ooo and W which you 
and excevted your affidavit of Septer 1961, 
Bxhibit No. Were not Mz. Vernon Pressley and Joe 
Pressley 
2 Yes, they were. 


Q And they p= 


held at that meeting? 
| 
A Yes. 3 
Q And at that time -- now I have shown you ox supplied 


to you a copy of a Memorandum Opinion and Order of the Federal 


Comminications Commission released July 8, 1963 which bears the 


number in the upper right-hand corner FCC 63-628. Have you seen 


= 


a a 
that document before? 


A OS 0 
Q By that cocument, was not the license of station 


WEMT revoked? 


A Yes, it was. 
: : * kk 
MR. BOOTH: Me. Examiner, I would ask you to take official 


notice of the Commission's Memorandum Opinion and Ozdex to 

which I have refexred in Docket 1497 and@ I would like to have 
a . 

marked for the record as a convenience as WWIT Exhibit No. 2 a 


photostatic copy of that Memorandum Opinion and Ordex. 
| 


MR. FISHER: No objection. 


MR. REILLY: tion to its being so identified, of 


Without objection, it is so ordered. 


(The document referred to was 


marked for _identification as 


WHIT Exhibit No. 2.) | 


* * * 
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MR. BOOLH: It is offered fox the purpose of showing the 


nets found by the Federal Comeunications Commission upon which 


x 


based a revocation of the license 
puxpose is to 


MR, FISHSR: 


MR. REILLY: 


PRESIDIN it is received. 
document hexetofore marked 


s WwrT 


.¢) New, , 2 i Were empecting a grant 


momentarily, v in applicati 


A Yes, si 
hat you were interested in 


alae : Sac 
application because you would like to 


= 


Q In fact, in April of 1960 you were concerned about 
funds available to you to build the Black Mountain station, 
were you not? 

A That is true. 

Q Did you 


ley that you would be 


For what.reason, purpose? 
Well, did you just tell them at any time ~~ 
X don't remember. 

Q Did you ever discuss with either of them the Linancing 
of your Black Mountain station construction? 

A I don't remember. 

Q - Now, when Mz. Paxton, according to your test cimony, 
asked if you would be interested in assisting in the Bryent 
application, did you not explain to Mr. Paxton that you were 

4 to work on April 27th and that "youz time would. be 
I con't remember, 

Q is there a possi ibility that you may have mage such 

a Ben onere xe Mr, Panton? 


A It would have been routine. 
a 
X beg your pardon? 


Q 
A Yt woule have been a routine statement, I think. 
Q 


So there is a possibility. thatlyou may have made such 


a statement? 


A Yes. 


* * * 


Q Dia you ever tell Mr. Pressley on April 29,/1960, thet 


you had received a check from station WIT ox the licensee, or 


a check from Mr. Paxton, in the amount of $50 on April 28, 19692 
A -I @on't remgnber 

. = - be 1 / 
Q Now, you have identified a check dated April 30, 4S60 


ee 


168 


t, but I don't think 2 got 
it the day it was Gated. 
Q You may have gotten jt a day or so after that 
A rs week later, might have. 
Q But you didn't get it on a date before April 30th, 
did you? 
A 


Q So it would have been-impossible for you to have told 


Mx. Jo ssley -on April 29th that you had received a check on 


April 28th, would it not? 


aetion which Mrs. Vernon 
Pressley instituted : ou 7X 
attorney to File « plication of request for 


taking of 


Yes, X did. 
Q Did, you not sign a4 verification which accompanied 
aint Ana ee ¢ |e let tetas a 
the complainti Mud to assist you 2n your answer + will show 
be a typed copy of that document. 


that -~ well, I won't make any 


a, FO 


a. es Ce 
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The next exhibit number is 3? 


. 


MR. FISHER: Did you identify it as a restraining ordex? 
MR. BOOTH: = was going to identify it further. 
BY MR. BOOTH: 

Q Mr. Slatkin, I direct your attention to the heading 
of this document. Is it not headed "Eugene Slatkin, Plaintiff, 
versus Vernon E. Pressley, Defendant"? 

A Yes; it is. | 

Did not your signature appear on @ Sworn verification 
14, 1961 on the last page of this Gocument? 
Yes, it did.. 
Q Is not this a copy of the document which was filed 


by your attorney which Jed to the issuence of a restraining 


oxder or injunction halting at least temporarily the taking of 


Q Are the facts set forth in this docuz 
# 
correct? ' Weve they txue and correct to the best of your knowl- 


edge and belief at the time you executed the verification on 


x don't know. I would have to read it and sea. 
you please, sir? 
xeally something, isn't it? Yes. 
Dfter reading the document, do you know of Any facts 


in that-document which you now believe are not true? 


p Mc. 


I don't see the 


oO hel 


objec 


J. 


- 
3) 
a] 


: 
tte 


Le comss 


ood that 


os 


ns 


Sworn te by 


ocumant 


‘ 
Se 
3.2% 


th 


. 
* 
as 


ok Ww: 


perdi 


> 
- 


* 
Vv 
=¥ 


entiall 


7 g 


L would not 


h or 


Ne 
ae 4 


for the tru: 


£ 
de 


pose o 


the pur 


oa 


ch 


LL 
Je 


ature o 


o 


n 
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VOIR DIRE EXAMINATION 


BY MR. FISHER: 
Q Mr. Slatkin, was this paper entitled "Complaint to 
be used as an affidavit” prepared by your attorney? 
A Yes. 
Q Did you read it over carefull Ly before you signed it? 
"A No, I didn't. As a matter of fact, I am sitting 


2 : : 


here thinking it is the first time I have ever looked at it in 


vemember whether your attorney summa arized the 
ontents or made any remarks as to the contents? 
7 A Yes. 
Q Was your answer 
A No. 
MR. BOOTH: In other 


remenoer. 


all prepared; 
wa 
cussed it and 


and that was all. 


Q In othev words, your understanding was that this 
paper would Stop the adverse examination; is that correct 
A Yes. 


And with this ungexstanding, you signed it without 


having 


. FXSHBR: Whank you. 


PRESIDING 


mazkec for identification 
WL Exbibit No. 3 and was 
2 in evidence.) 
BY MR. REXLSY: 
Turning For a moment, 


which is 


SL, ae ces z testimony now 


syourn and Mr, 


. oy Te 
Q jurat. 


by me, but I remember 


six? 


A I don?t recall whether I typed it all. I think 


somebody started it and they were using a peck system and then 
I said, “Well, let me take a swing at it," and thzough the 
years I have soxt of learned to tyce. I think I did the better 
joD of the four of us, so i eee continued on. z guess maybe 
X completed it. : 

Q Which part of this did you not type? 

A Well, I am not suxe, Maybe someone else 
clarify that point, byt I remember I did typing on 
seems -- it geens enene first part here, trying to remember, 
if the anne lady a: a and then had to leave, and 
maybe later, when’ h Pressley gets up here, he can explain 
that evay, but you can kind of tel] where it changes. 
It looks like it is professional, and then about the third 


page it looks like somebody who didn't know what they were 


doing took ever, you know. I mean, it is all messed up, and 
= | 


rens off the line and everything else, but the first two pages 


professional and the third page begins to look rathe3} 
a 


which you type ed? 


You want 


correct, the infoxmation there. 


Pre of Vernon 


with Vexnon Pr 


We win te 


Do you want me to pick 
wo 


nos 
. 


yy 


Or certain pag 


XE think he wes 


~~, 
. 


por tions that 


HER: | And those portions haven't been 
a sueden, the question became quite a bi. 


PRESIDING EXAMINER: Have you abarcened your oxigin 


question, Mc. Reilly? 
MR. RELLLY: No, ke sought it guestion. I sought 


still 


All]. my questions 


to accommodate myse 
the record, those 


like I improved with the second page. X would say possibly the 


BY MR. REILLY: | 
Q Now by the jast three pages, so that we can be Clear, 


do you mean as theflast page that which include 
and the notary signature? 
A I would say so 


Q ‘Did you use the same hear 2 which the young lady 


whom you have described used to type the first two pages? Do 


* 
you recall? =, 


A Well, I am not confirming the fact that a wonan did, 


or a secretary did prepare the first ti 1G: rt could have 


been done by Mr. Willson, or Max Cogburn 
But it is a possibili she was thexe and wozl 


seems to me that maybe she was. I know that I typed ese of it. 


Did you type the first part? 
! 
A No, I didn't type the first part. X can see _ that. Ir 
am not that good. I don't think I typed it. | 
| 


Q - ‘pia you in fact take the pages from an affidavit 
already prepared and strike through certain words, to wit "this 
affient," and substitute the name “Joe Pressley," as appears in 
line 5 and various other places on page 3 of this affidavit? 

A Without the collaborating testimony of Mr. comin 


I would decline to try to answer that. 


, | 
Q What was your recollection? 


ZX aontk xeiz 


lready prepared, 
X copied. 


MR. REILLY: WiLL the Examinex indulge me one moment? TI 


statement, pled 


ay 2= es 


is not too late. 
MR. RELLLY: No, no, of cove 


THE WETNESS: I am looking at this, 
= ne 


cu an intelligent answex. We determined that I typed the 
3 b* 


because of the 


neetness and the amuteux work hexe, 


* 


and st also looks like you covld have a point, and I am not trying | 


den 
to G2iy that I 


! 


2idn't ox Gid. I can see what-you.wean, where it * 


has been X'cd ovt and Joe Pressley's name has been put in several | 


aS. 


token, X can't renember what the procedure 


substitution in 


phrase "this 


A Yes, six- 
Q Does that xefresh your - recollection in any vay? 


MR. REZLLY: I am sorry. If the witness gave an audible 


response to the last question, I didn't hear it, and whatever 


Shake of the heed he may have made wouldmt be reflected in 


the record. 


MR. FISHER: 
THE WEREMESS: 


“MR. REILLY: : ' zead the question 


please? 


(fhe question was read by the reporter.) 
Tk WLENESS: Well, I can't recall whether or not he: 
, or whether it was alre sady prepared 
when I ee there. If ZX got thexe late, or if | : 


someone else to get there. And I think at the time, all four 


mosses 


and I don't remember the procedure that we used. 


BY MR. REILLY: 


: we | 
meh \ 


Q Is it possiblen ist that°instead of roan typing SACOS 
3 ana 4, you merely adopted pages 3 and 4 of SED ESSS affidavit, 
and your typing task consisted of typing thea necessary ox the 
changes which appear here? are 
. A I would say that it is possible that I 
made a mistake, and then went back and corrected 


that are in question. 


‘yping at 


sat there for gui some time. 


you arrived at the meeting question, 


¥ > 


with your attorney, Mz. ic, Cogburn, and Messrs. 


hn advance? Were you 


remember. I don’t recall. 


try it another way 


. 
hi 


Als mooking took ace in whose office? 


Was this a single~room 


yaxe there in that 
you can rec 
eae location for the type- 
to my 
smzd Like maybe two rooms were He had a 
study, of a library. 
Q Was there a typewriter in that office? 
A Could have been a typewsiter there. 
2 
The typewriter r th used was, I believe, where the 


sits. Ouc from h 


All right, now let's take for the moment 


£ th his document. 
You mean were they een by the two attorneys? 
With the approval of myself and the Pressleys? | 
they drafted? How did they cons into the typed 
form that apps . ket heré? Starting with the guestich, 
if they were dictated, ox who aes them 
in lenghand? : 
I don't 
no typed’ them? 
admitted to typing 
Q _The 
A No, it doesn't look Like my work. It 
X Gon't think I typed it. 
Q Was it type J, 
A Yes, I am sure tha lady worked late and aid 
sone typing on this, then it 


there. 


Q ° And on the same 4 ; you Sates utilize d? 
A 


Now there js a poss 


was extremely busy with o° ea matters. 


| 
Q Is it a possibility, ox is ita fact, six? 

A Well, that's just it. I remember some details ther 
“And 


where it seemed like we had to set up in his library. 


seven o'clock in the evening. 


Q 


va 


toa 


Q sC@, you have been saying ; possible, it is 


possible. 


A > OR 4S 


Q 
A 
Giscussed, but I know Se wore £oux 


iness, we went over to the court hows 


than that. 


~ 


And that X aid some typing. Nothing any 


Q Well, now, when you say you went over to the conrt 


house, you mean to Hr. Willson's offices in the -- 


AB No, we went over to the court house with the Pressleys 


and Mr. Coqbysn to xecord this or have something done, whatever 


3€ has got in the back, by the Deputy Clork, General County 


Court. 
Q What: hour was this? 


That 


was latex, when everything was completed. 
/ 


same night. 


And approzinate ly \ what hour? 


i 


Q 
A Oh, it cold have been 10:30, 11 o’clock at night. 
Q 


Is the Clerk's office in the County Court open a 
hour? 

A Well, he was theze He sure was. He was there. 
Whether by prearrangement, I don’ know, but he was there. 

Q Turning for the moment from the Huedioat typing of 
Pressley Exhibit No. 2, and Gizecting your attention to pages 
3 and 4 of that exhibit, what did you pexsonally Comenius ce “to 
the content of those two pages? 

* 

A Wekl, it looks like I contributed most all of the 
information there 

Q | Those are your cvwn 

A No. These were the words of Mx. Coghurn, together 
with Mr. Willson. hey both @ictated this. I don't recall 
who dictated what, but I remember now that it was dictated by 
one ox both. : 

Z believe the way it was, one of them dictated it, and 
made the stggestion that if theré was anything that he disagreed 
with, to stop him, ane they worked it out together. 
“9 And in dictating, were they dictating from an affi- 
Gavit previously prepared by Mx. Joe Pressley? — 
RK Yes. 


Q Now let’s go back 


PRESIDING EXAMINER: 


this exhibit? 


MR. REXELY : Yes r I 


ING EXAMINE! 


ITT 
seus 


RESIDING EXAMIN 
Pressley Exhibit No. 2 
27 


WiLL you look a 


Do you notice 


ant concludes on a comma. 


myn nt 
BEAM 


SXDING EZAMINER: 


at the top of page 3, is 
THE WITNES 
EXAMINER: 


there may have be 


time, 


That is 


on a Gifferent page 


B. E. 


Breyant -- 
Excuse me, Me. Reilly, are 
aa, Mx. Examiner. 


Would you 


that that 


Is 


Now wilh you look 


‘ 


you 


leavi 


mind if I cleared up cne 


And that sence Ls=nct concluded 


true. 


Does this s to you 


recollection refxres 


3 than the one 


we 


ing < 


reading this? 


THE Wit 3 ¢. Chairman, I was typing words fore than I 
was reading at the time, and so I don't recall. 


PRESIDING EXAMINER: Do you recall if at some time there 
was a page 3 which you or someone else found to be unsatisfactory: 
: jus " 
HE WITNESS: No, sir, I don't recall. 


PRESIDING EXAMINER: Thank you, sir. 
kk ok i 
Q Referring, Sir, to the month of April, 1960, the 
= 


period duxing which the application of Mc. B. E. Bryant was being 


prepared, you have told us that you went to Mr. Bryant's house 


sisted him in the preparation of application 


on April 27, and as 


at that time. 
Had you previously perfoxmed any or rendered any assistance 


to Mx.’ Bryant in connection with the preparation of this appli~ 


cation? 


| 
I am sorry. : couldn't hear the answer. 


THE WETKESS: No. 
BY ER. REILLY 
Q XI have not had an opportunity -- “I-use this as a 


predicate for the question I am about to as kK, because I do not 
/ 


wank to misstate BS ESOS s eset but UX Slatkin pas senu 


when Mr. Bryant testified, and i do recall Mx. oe ipdicating 


that Mr. Slatkin had assisted him, prior to his trip to 
a fs / 


Washington, when he acquired the services of Mx. Sam ESB) 


a / 


And Mr. b ex. had at ti 
wrong with the application. I don’t want to 


do recall tuxning and noticing your favorable exoressio 


the time of Mx. unt! 2st \ 


} 


no contact prior to that 


here any subsequent 


that applic 
the next morning on the highway. 


On the hi. 


examines 


DIREC? EXALESAPION 


pm Canton, 
A 


tell us when? 


Ficom dune 1954 to Gctober 31, 1958, 


What was your position ai WHIee 
MENAGEL » 
ee 
y @id you leave 


A Well, I was phenning to £ile an applicatien with the 


Pederal Communications Conmmissicn for enothe cation in Canto: 


/ 
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and I had been offered another job at WSKY in Asheville. 
* ke * ; - 
Q bid you have any conversations with Mx, Paxton 
concerning your application? 
A Yes, six. 
Q When did that conversation take place? 
A That was shortly after I had noticed my cut-off date 
in the Broadcast Magazine in the early part of April. 
Q Under what Siroamstancestaia your. discussion with 
Mr. Paxton come about? ; 
A Mr. Paxton called me at my home one evening jand asked 
me if I would come to his office. 
Did you go to his office? 
Yes, sir. 
Did anyone go with you? 
Yes, sir. 
Who went with you? 
Joe Pressley. 
Now, could you relate in detail all the cizcumstances 


ting between Mr. Paxton,” yourself, and Hr. Joe 


Pressley? 


MR. BOOTH: Well, My. Examiner, I would object to the ques- 


"Relate all circumstances," in e 


PRESIDING EXAMINER: 


este Peasots 
Cc LEAS eo 


There 


MQCULES 
gust went in, 
foxent enpioyees tha :¢ worked ther 


he made the statemen 


aad 


that I would disicis 


! 


to: 


i OR 


cher conversation? 


We got up and start PEEK wie. Paston asked 


me how much under-the-table money t would take to get me 


369 ‘to dismiss i ication. 
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A XI told him I would not do that under any circumstances; 
* * * : + 
Q Now who initiated -- was there any conversation between 
you at this meeting? 
A Yes, sir. 
Who initiated the conversation? 
Mr. Paxton. 
What aid Mr. Paxton say? ae 
Well, when we met on the stzeet, Mr. Paxton suggested 
that we go into a furniture store; just across the sires and 


we went in there, and he wanted to know what I had thought about 


the propositions, and I told him -- he wanted to know if I had 


thought them. over, and I told him I had, and he wanted Eo know 
what:I had decided, and I told him I had decided against any of 
the propositions. 
: * *k * : j 
Q Did your attorneys file any pleadings with the Com- 
mission that you recall? 
A Yes, sir. 
Do you remember what that pleading was? 
* * * 
What was that pleading, six? 
A motion to enlarge issues. 


Directed against whom? 


B. E. Bryant. 
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MR. FPESHER:! Mr. Examiner, at this time Z would like to 


offer into evidence the motion to enlarge issues 


his attorneys, and 
suits your convenience, ~ could make copies of it and provid 
it for the record. 
I believe that would make = Bxhibit No. 


PRESIDING E) AMINE Rs 


your pos 


Yesterdey, the Slatkin affidavits were received, because 


of their apparent relevance to the cred dibility question ra 
with respect to Mz. Slatkins' 

I understand that a similar question is 

et to Mr. Pressley's testin 


1 be xeceived for the 


think that Mr. Fisher 


makes a 


2 o- ied , o * : a sa 
able fox ponusal,; Lor 2 Lindted SCOS hich 


3 


> 
Sea 
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Phe proffered document is identified as Pressley) Exhibit 
No. 4, with the stated qualifications, it is received in evidence 


and Mr. Fisher, you are granted leave to withdraw it for the 


purpose of reproductions 


= 


: (The document refexred #5 was 
marked for identification as 
Pressley Exhibit 4 anal zeceived 
in evidence.) 
MR. BOOTH: In ee words, it is rece ived for the limited 
purpose of showing what was filed with the Commission, and for 
no one ex. purpose. 


PRESIDING EXAMENER: sactly, sic. 


MR. FISHER: Except for Nr. Vernon pressley's affidavit. 


PRESIDING EXAMINER: Except for Mr. Vernon Pressley's 
affidavit. 

MR. BOOTH: And for what porpose is that recieved, 

PRESIDING EXAMINER: ‘And that is received for the specific 
purpose of showing that Mr. Pressley dic aes that Re Ses 
under oath to the Commission, on the time that on tte face of 
the document he purpoxtedly made it. 

PRESIDING EXAMINER: I might say that if anybody wishes, 
that if any of the other affiants testify in this hearing, and 
that their credibility 225 an issue, that I will Soa 


notions to broaden the receipt of their affidavits attached to 


that motion to enlaxge 


he material you Erodes your attorneys 


nota) end in connection with the pro- 


the result ° 


your own) 
A Yes, sir. 
Q Covld you nace t arsons you have contacted as 
paxt of your 
question was, what persons did you contact as 
iavestigation?-——— 


lr. Edwards 


Q@ Did you tell either Mr, Middleton ox Mx. Edney at 


ae 


any time prior to the time you left Witt on October 31, 1958 


plice a second station 


’ 


that you were going to file an ap 
at Canton, or would establish i second station jn Canton? 

A Before I left the employ of WNIT? 

Q 

of my knowledge, I never told anyone 
that X 1g 2, Surely I didn’t tell Mr. Middleton 
ox Mr. 
you thvea 


terms and t1ONS O 


offered or which you had 


A I didn’t threaten. I don’t like to threaten anyone, 


sir. 
So the a 


Weil, I am pretty sure that I didn't thraa ten to do 


* * * 


on. against My. Slatkin Wa s initiated, 


did you not sign an applicztion for an order & Qzize the 


SEES examination of Mr. Slatkin? 
A Yes, six. 


Q And an orcex was issued I he court authoricing 
. | 


the adverse examination of Mx. Slatkin. Is that Corsectk? 
A Yes, six. 
Q And then Mr. Slatkin went toa 
ones in Buncombe -- Beu-n-c-o-m-b-e <-- County, Asheville, 
f 


and obtained this restraining ordex. 
A Itis in the same county 
Q Is it in the same Coane a vight. At be a 
restraining order was | 
A In Buncombe County , yes; 
Q And thea, well, was your 
County or Haywood County? 


A I believe it was in * ywcod county. Now I 


am not sure. 


Q Now after Mr. Slatkin had executed his effidavit 


witness on your beha 


in your 

MR. ontlusion. 
PRESEDING EXAMENE 
Overzuled. 


a witness in my 


BY HR. BOOTH: 


came volun’ 


presented as Ltnes you oz the 


you knew? 


Py 
Pe Ehe 


fox Vernon E. Pressle 


ucted 3% 23S ‘ tA Me. Max Cegburn. 


PRESIDING 


STDENG YW. E otiea is taken. 


BY MR. BOCTH: 
Q Now, after Mz. Slatkin apoeared as a witness 
hearing in December, 1961, were any additional s 


you or on your behalf to prosecute your litigation of your svit 


against Mr. Slatkin? \ 


order stand 2s was, to my understanding. 


BY NR. BOOTH: 

Q And was not a judgment of non~-suit in Mr. 
behalf entered by the court? 

A I just don't remenber. 

x * * j 

Q Now Mr. Pressley, there is. also testimony by Mr. 
Bryant in this proceeding concerning litigation or a suit which 
you brought against Mr. Bryant. 

against 


Did you bring such an action ox bring an action egecaat Mr. 


A Yes, sir. 

Q And you signed the application for the ocurents 
necessary to institute that proceeding? | 

A Yes, sir. 

.@) And was adverse examination of Mr. Bryant held? 


A. Yes, sir. 


Q Following the adverse examination of Mr. Bzyant, did 
' 


you or did anyone on your behalf take any further steps to 


prosecute youx suit ox your litigation against Mr. Bry: 
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Mz. Byevant's 


“Estien ox nok. 


waese you not 


then to file your compas 
A Si. 


Q All vight. 


Let me ask you this, then. & wm understand, My. Pressiey. 


Loan not favlcing you for not undurstanding the procedure. 


to trial, 


That suit of yours aga 


Xt has not. 
It has? 


t has not. 


Q Lt ‘ And eventually, the court issued a 


judgmont of on behalf of Mx. 


Brvant, did 


t 
Z know we renewed Gur -- 


/ 
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Do you xecall that Mr. Slatkin, the other day, re~ 


n statements made in affidavits which 
he had submitted in connection with the proseeding invoivin 
J g 


your application in Docket 14007? 


A Iam not sure if I followed you all the way through 


your question, siz. > ae 


Q Do yeu recall hearing Mir. Slatkin testify that certain 


y | 

testimony he gave in the hearing on your application was not 
: i : 
coxrect? - 


To help refresh your recollection, that testimony was 
about the $50 payment alleged to have been made to him by Me. 
Bryant, in cash, and a $50 payment alleged to have been made to 
him by Mr. Paxton or WWIT by way of check : 

A You mean in this hearing he 


than he did in my proceeding about that? 


moex him testifying to ¢ 


Do you also remember his testifying in this proceed- 


tatements concerning the $50 payments which 
= | 


affidavits were incorrect er false? 


Le 


tatements he had made like that it 
was for Tempo, but wasn't? 
Q 3, and that he haa veceived the $5 
Mx. Bryant when, in facy, he had 


his latex testimony? 


as 


L 
o 


JOVIEEN 


. 


aD 


= 
a 


EBXAMIN 


NG 


“+ 


iy 


at was Xi 


The 


ked about it. 


_ 
kc 


o 
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nd a goo 


4 
cu 
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4. 
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the pi 
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Carol 
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PRES 


We 


ie 


of h 


would 


xy 


thes 


PeVE! 


roo 


aS. 


= 
ah 


a 


atl 
tazhke , 


wee 


hh 


witness ox anything like that. We just casually 
about it. 


BY MR. BCOTH:: 


Q 


anything he mich 


ficial to youy interes’ 
A I don’t romenber 
don't. 
Q Now, turning to en : Mr. Pressley, when 
BX 5 Edwares called you in the sumner of 1966, x thick you said 
it might have been Juiy. In any event, in your wind ae was 
pefore August of 1960. — Y : 


Did he o ffer | 4 vit concex cning the 


-~ if you would pay him-an amount of money, Sp soieicetty, 


"$21,154? | 
| 


A He said that he had about $1,254 in it, and that he 


would give me an affidavit, if it was my understandi ing moms 


would ceimburse him for what he had in it. He. ane od to get it 
off his conscience, and wanted to get his money out of it, too, 
"if he could, 


- ww! te y, 
approach to you. - 


o 
te 


he 


y Re 


» 
- 


Ba) 


72 


WCAG! 


3 


Yaras 


Ea 


)150- 


1 


about 
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hat conversation 


te Wale 


time of 


: 


he cause to have 
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nos 
AGS 


and th 
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your conversation with Hs. Paxton. Is that correct? 


Y 


YeF.. six. 


Did you wait until after you hed learned that Mr. 


had filed 


Did XL wait until after I hadlearned it was Mr. Bryant? 


Theat an applicaticn, h en filed by Mr, Bryant before 


No, six; I believe I went -- I believe X went to the 


Bryant's application was announced 
2 | 


Q Did you know -- complete your answer. I did not mean 


‘ 


to interrupt you, 
A Now I am not sure. I am not suve about whether it 


Maybe if I knew the date of Mr. 


Q Now was the first that you learned of the filing of 


the Bryant application the news wire, or had you learned of its 
jee 
filing or imminent filin ci to that release over the news 


services? 


| 


A = : ‘ was being Filed by the 29th béefoi 


it came ont on the news wire. 


2 1 : 
In other words, you had learned that an appli- 


on, 


cation was being prepared fox filing, prior to your going to the 


@istrict attorney's office and making the complaint against Mz. 
. . / 


Paxton? Fahl : ‘f 


| 


¢ 
= 


be xead 
by the 


I had Leaxsned 


your motion, was it not, that you iustit 


both Myr. Bryant end Me. 


September 9, 1951, which vas prepared in your 


the presence of your attorney? 


advice of Mr. Cogburn. 


Septembe: L950, when you met in the offices of A 


the purpose cf px ing Mz. Slatkin's affidavit of th 


think that 


: 
No, six, uk and ask me for money. 


Did ke ever tel >t he needed money? 
Well, FY xvemamoe 


> he meant by 


Q Did you obtain a SOLOEREES calt from Mr. Slatkin in 


April of 1961, almost a year after the Bryant application was 


filed in which he told you that he needed money? 


| 
A Now I believe that it was in this telephone call.that 
7 3e received from him thet he stated this friend situation. 


Q Did yon get the idea from Mr. Slatkin’ 3 telephone 


cali that he was offering to sell you an affidavit? 
A Well, xeally I just didn’t understand what would 


prompt him to remark like that. 
a a 
SCE B. PRESSLEY te 


4 


was called as a witness and, after being first duly sworn, was 


yamined and testified as follows: 
| 


DERECT EX. MINATZON 


eee 


Q Mr. Pressley, will you state your full name, address 


and occupation for the z C : 


ley, 11 Shady Drive, Canton, North 


Champion Paper. I am employed at Champion Paper. 


your 


nm to Mr. Vernon 


MR. BOOTH: I object, KF 
cautione 
SR. 


Buanin 


matter? 


TTD « 


FISHER: 


MR. 
WER: 
US 


eee 
Pressi 


Yernaon 
his section. 


Zan receiving 


that Bor. 


¢ 


ain going 


to understand 


Petitioner Vernon E. 


, relate the details of your 


Exeminer, unless the witness 


into hearsay matters. 


‘one step further away. 


7. the witness can certal 


to what he said to soncons 


e txuth of the 


fact that he so 


gentlemen, 


fla) ces 


timony that 


giver us 


though fully 
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fo iay mind, it could not possibly prove the truth of the 
matter asserted in the conversation. The pieccions are over- 
ruled. | 
THE WITNESS: What was the question? 
BY MR. FISHER: : 
The cuestion is, what did you relate to your brother 


Q 
concerning your conversation with Mz Slatkin? 
Z xvelated to him the full conversation I had with Mr. 


Do you want me to go inte detail 
Tell. US as you remember wh at you 


Would you,pleas 
tanding in this conversation I 


told hin. 
A That it was my under 
Slatkin that oked like there might be another 


it 1 
Am I permitted to use the "crooked" 


head with 2} 
application filed on $20. 
* * 
What did you tell your brother concexning that con- 


Q 
I assume this has the same limitation as the 


versation? 
MR. BOOTH: 
other, it is not being received for the truth but only for the 
Ir understand you are 


purposes of knowing what was said? 
That is correct. 


PRESIDING EXAMINER: 
objecting, Mr. Booth, and I am overruling you for the | seme 


I wanted to be sure that the ruling con- 


reason. 
MR. BOOTH: Yes. 
tinued throughout this line of questioning. 


Yes. 
* * * 


PRESIDING EXAMINER: 


4 concerning 


fnursday? 


epoxrte ae rary on filed 


Alle a 


one thet vas’ ee oue an 


t 


mt at this day of 


m Paxton, Hal Edwar 


aS ; 


apex work on the appli ication, at the 


sions of Dalton Paxton. 


a check of $50 


mn paynent fox his Work om the 


nigo saw a $500 check passed from Mr. Paxton to Mr. 


MR. BOOP: Examiner, that the hear 


is correct, sis. 
as 


is only to show whet this witness wa 


BOOTH: Thank you, sir. 
atbend * * 


* 
Did you attests any conve exsations with t Paxton ccn~ 


cies U 


brother Vernon? 


When 


31 


Phe early 


ee a 
ersath ba} 
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A I was at home and I received a cali from vernon. He 
said that Mr. Paxton Had called hin and wanted him to come up 
to the radio Setion. EES he wanes: to! talk’ over something with 
He zsked me if I + wound go along with him-up there, if I 
was doing anything, he would like me to go up there with him. 
‘He aian's know what Mr. Sorter oonted- | 
Q Were you there throughout the entire Seen 


ZA Yes, sir. 


Covid you relate the details of that conversation? 


Q 
A We arrived there pretty close to the same time. -I 


drove my car ana he drove his. I.didn't know how long the meet- 


i 
. 


ing might teke and I was working at 7 a.m. to 3 p.m. shift on that 
particular day and I didn't want to get into a meeting where I 
would be tied up for quite a bit kecause I always like to go to 
bed fairiy eaxiy when I am working this shiit. 
aya ¥ 
We went jin, and we eae around a while. I might have talked 

some to Dalton there, I might have gotten a bit in on) some con- 
versations, one thing or another, but I do remember the state- ; 
ment’ that’ Mr. Paxton made that he would like for Vernon, if none 
would come back to WWIT as commercial manager, he would like to 
have him come back. : 

- He stated that if he would come back he could nane his own 
salary and if he would. give him a let tex in writing that he 
would withdraw-his application hé would put it in his safe and 


nobody would know anything about it but us. 


m that he wasn't 


interested in anytni 


wanting to se 


fourth of it ox sething of that Kind. 
T Gon't remember the exe fidures that were made or any- 


g in the cehver- 


~ 


there maybe for an hour ox hour end 


ny ready to leave when Dalton 


ajdhow much under-the 


snia but I know he told 


him thet he wouldn't be interestec 


the en@ of this paxticulaxr meeting tha 
* * 
was this your last conversation 
subject 


another, I guess you might call jt a 


again. 


Me and my brother and Dalton Paxton. 
vi 


Where died tha: 
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=i. 
How long after the first conversation with Hr. Paxton 


second conversa tion take place? 


A Jt wasn't long; it could have been the same week now. 


I am pretty sure maybe it vas in the sane week. 


me) Do you know whether it was more than a week? | 
A I don't believe it was. 


Q 
B Zt could have been within a week I think. 


Q Now what wece the details of 


vrei 


Me. Paxton at that time? 
town and happened to run into Mr. Paxton 
it seemed like he wanted to 


Iaybe talk a ijttle b: hexe with Vernon. I know we went into 


the furnicuze stoxe end sat cown. 


meeting it seemed thet he was wanting 


that he had made in this meeting a ; 


about the extent of this particular conversation. I dont% 


I talked any one way oF the other 
your brother the offers? 
other's interest in buying 


shares in the licensee of WHIT with anyone related to WWIT? 
A I believe I did. 


Q Who is that person? 


h 


Is this t 


Bevyexly Middlet 


When did this 
sometime after Vernon had left WW 


It was 


own I drove over to Hendexsonville. 
You had not been authorised by your 


brother? 
Z don't think X even 


S: No, 


iB WITHES 


told him that I hed b 


{ went over to the officez of I 


seussion with then 


he had made them en 


oa 


on buying WWET > 
cect some to Mx. Middleton. 


on it of $75, 
IOs 


because I knew 


fext 
aw 
chexe 


and oat. 


Gilmere. 


Whom Eo you meant 

that Barry Medlin that woxked up 

-s far as & know I hadn't talked any v 
ox Four -- if he would s¢ 


but maybe get three 
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was asking $103,000 ox, whateve it was, he finally told me he 


had told Vernon what he wanted for it. . 
Vernon said he was asking $75,000 anahe turned it down. 
ZX thought theze might be something inbetween there where he 


might arrive at some figure but i was over at Hendersonville and 


talked with him personally. 
| 
Q- What was your personal interest in making this trip 


and haying this convexsation? : 

A At that particular time X had heard that we might 
be sold and I thought maybe I might be a little bit interested 
in buying some stock in Wwin. But there wasn't nothing that 


came out of that particular meeting. He still stuck to his 
: | 
price. He might have indicated that he already had some buyers 


for it ox something. 
* * * 


CROSS--BXAMINATI LON 


BY MR. BOOTH:. 
* * * 


Q Yow have testified to a meeting which you stated was 
= | 


held with Me. Watts in his stoxe on April 2S, 1980.” Have you 


toms 


peen in Mr. Watts* store at any time since that visit? 


A Yes, sir. | 


Q. Frequently or oveasionally? 
\ 
A Oh, maybe one or two times. Tf hed one of these 


electric mixers, or somothing that broke, and I took it in and 


he sont it off somevaore for it to’be repaired. Now that’s 


: ‘ 
the only -~ one 2, XY bought a used refrigerator from 


| 


hin, to, wel 


im or not. 


conversation. 
Q Rnd when ld you buy the refrigerator 
A Let's sea, It wa atime -- about "61, somewhexe 


During the suri 


Iam pretty sure 20 Was during the swwaer months, yes, 


$ s. 


@ you evar been in Mr. 
which your brother Vernon wes also present? 
Not t XY recalt ., NO, Sire 
* FO 
A Thexe covld have been sonmconc out front. oe this 
conversation I had with Hr. . kind of around & in the 


effive place of a thing. 


phound 
> might be a ‘ left f:x0m there to 
the ‘back. 


Q But the displa 2 te being sold is betweesi 
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Q Do you know whether anyone was present who might have 
overheard your conversation? Z 


ie XY don't -- I am sure 2 Sea there w asnatt no one that 


could have ovexhe ara the conversation, no; sir. 

Q Was your voice and Mr. Watts' voice kept low, or was 
it Loud? ¢ 

A Well, abdovt like a ‘usual conversation. I don't think 
ve wes either too low or too loud. We juste talked. 

* * 

Q Mr. Pressley, a number of times in your tesimony 

yesterday you stated in effect that you undexstood that an 


application was going to be filed to block your brot therts 


the term "“Diock" -~ ox how did you. use 


vm "block", ox what did you r-undexstand a block applicat tion 


I wasn't too familiar with radio, and it seemed like 
that vas the word that was actually geing around, and fic. 
Slatkin had used the 

was to keep or try to keep my bxrot ther 


application, Or e that, I eian't 


the purpose, for I don't have any 
| 


ulations, and things like 


ae 3 
othge words, at the time you reported to your 


nore was going to be a bioeck application filed 


what Me. Slatkin had told you, 


thon €Lled which 
Well, block, that word “block 
Q What was your 
"block 


on 
LOM 


2 » 
nose it vou 


ie 


application filed in good | £alLtn 
new station in Ashevil 
Carolina? 
PRESTDING? EXAMINER: 
end by the reporter.) 


Well, it all depends, kimty, on under what 


cicomnstancos that particular epoca oe yould be filed, I would 


know in the week preceding the filing 
noOs were such to make 
In your mind and under 


- = oat, J ~~ 
knov anyching 
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particular week that it was filed or prepared. Tf didn't -- 
another application, I hadn't heard of anything pertaining to 
that. 
i i . 
683 Did you know Cu 
A 


Q 


For hev long have you known My. Stanley? 
| 


I have known him, oh, since "4S, anvhow. J will say 
* * * 
Q Do you feel very strongly about your brother and 
his business opportunities? 


A Yes, I do, sir; yes, sir. 


Q So that anybody who opposed your brother, you felt 
was opposed to you and to your family? ae 
A -Well, no, not directly, as fax as my concern would 
be, no, six, I don't, but probably : someting that woulda be opposed 


would feel, I would be a tle concerned 
SIDNEY A. 


was called 


exanined 


Q Mr. Watts, would you 


4 AVAILABLE 


Sidney A. Watts, 108 High Street, Canton, North 


‘Caroling 


BR President of the corporation. 


ee % 


"Q Did you, all the six of you, I mean, the five of you 


named and yourself, decide jointly to buy 92 percent of the 


of Western North Carolina Broadcasters, Inc.? 


(9) 1 neg s for the purchase of 


those shares? 
A Barxy Medlin. 


Did you nave 


Frow Beve 


“vO Micihleton elso known as 


Ho3 


Soo 
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Q Did Mr. Medlin negotiate all the terms or ie have 
chance to influence his negotiation in any w 
aA He handled ail the 
Q What did you uitina lock of 
stock for? 
a $112,000. 
* * 
Q Now did you actually 
the sale of the sto 
A rt don't believe so. Not comple 
entirety. 
Now Go you recall why you aian't read the con 
2 substantial sues 0! 
Well, we 
CPA to check out the 
to ae in oréer, so Tt wag the cont 


ts entirety. 


Q Would you have noticed if 
2 


« 


called consulting egxecm: 
interest? 

A Well, I never read it that much, and just to my know- 
ledge, I don't think it did. 

Q oye WOE had occasion 


since that time? 


A No, 
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Not personally, no, sir. Only what ZI have heard to 

en the stand, sir. 


When did Firs 13. ed with Mr. B. E. 


EONS heazi 
Q Did you ever hear about Mr. B. BE. Bryant or his appli- 
cation before that hearing? | 
B Sometime before the heaving, yes, Six. 


Q Did you know Mr. B. E. Bryant, or did you know about 


Mr. B. E. Bryant's application on ox about April 29, 1960? 


A No, sir. 
* * * 


Q Did you ever discuss with He. Paxton whether you shovid— 
for the stock that you were purchasing in WWIT by tieans of 
| 
a consulting contract? 

A Before.or after? 

Q Before you actually executed the consulting contract? 
; | 

A to my xnllokeage, Six. 


2 ia yon ever discuss the consulting contract at all 


with Mr, Paxton before you purchased? 


Not to my kno 


Before you purct the WWIT shares? 


A 
RESIDING 
EXAMINER: -- you have frequently used the 


expression "not " By that, do you mean not t 


your recollection, 
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was not filed with.it? 
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DALTON PAXTON 
called as a witness and, after being first duly sworn, 
examined and testified as follows 
DIRECT EXAMINATION 
BY MR. FISHER: 
Q Mx. Paxton,’ will you state youx name and address 
for the racorce please? 5 
A Dalton Paxton, 68 Poplar Street, Canton, Noxth 
Carolina. 
on, sir? 
I am manager of radio station Wwit. 


How long have you been the manager of WWIT? 


csholéer of Western North Carehina Broad- 


Are you a directox? 


What is your 
Vice president. 


Did you have any role she negots as Loading to 


six. 


Sorcy of contxel of 


fe. ha ore te one me & A ~* ne TITS 
Mise Watts, ae : ENS of Wit 


“St: Well, Mx. Examiner, 
as "any vole." 2X have no objection 
aié, whet he himself did, byt just "xole.” 


long question 


Eowas not the negotia 


6 Cont 


was 
MR. BOOTH: I can't hear you. 


BY MR. FISHER: 


Who was the orqganizex of the group of the 


Barry Medlin. 
* oF OF 


y 


Did you ever meet with the other members of the group 
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long have you been a 
What was youx eccupaticn in 
I was manager of the 
Ou.” Vere you apprise 
percent stock would be 5 Before your takeover? 
my share would be, yes, six, 


to that degree. 


Were you advised 


T don't guite -- 


Q 
A 


No, I didn't know th< ’ price, no, 


Q Wheat was your understand yas to your 
¥ . 


member of this group of six? 
would own 
stock, for a cost of $6,600 ox cents, ox so, some- 


thing to that oxdexr. And that 
stock should be worth i 


wnewhexve in the neighborhood of $12,060, $14,000. 


i 


Did you understand whether you wexe per sonalily obligatizda 


to make any furthe ine in addition to the 6, €00 and 


ead amount of doll 


. nme é | 
A That was the tota. amount, plus there would be 


. 
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et amount. You 


was on texns, 


you understand whether you ould lave any personal. 

obligation to Day LY , iona mg in addition, in excess of 
the $6,600? 

A No, six. 

Q Do you understand --~ 

“ | 

MR. ‘BOOTH: Can we make suze there isn't a double negative 
there? 

PRESIDING EXAMINER: When you 

that you didn't unders te or that —- 


THE WETNESS: No; that I was not obligate 


other than the $6,000. 


* % # 
Now Go you know a2 5. E. Bryant? 


Yes. 


pid you -- when did you first cet to know Mr. Bry 
: ] ¥ 


While I was iL). sq im Asheville, probably in 


Vexy casual. 
a ed 
Now, did you in 1950 wisit Mr. Bryant infhis 


Do you retail the date? 


I remember one date. I believe. 


to his house saveral times. 
* ke 
Q 


Now what were the purposes -- what was the purpose 


these trips? 


A The First two trips, I made at his reguest, at the 


time he was filing his: application. 


The second trip, I' cane 


with him because Z had been involved. On the .third andi fourth 
A iene 


Who paid for 


.. Mr. Bryant paid two, and as well as I 


of shared expenses on the others. 


else accompany you and Mr. Bryant on any 


¢ puxpose of 
YOur 


Dia you heve any other reas 
< 


. 


feve that's right. 


Sharpes 


you accompany Mr. Bryant to 


Yes. 


‘Tt am sure I heasd some of it. They were all together. 
So you know what the conversation was about? 


I xemember hearing some of 


Was the subjec 


Asheville, North Carolina? 


A Yes. 


e¥x Shape 
Q Do you know what Mx. Bryant pal ix. Nugent Sheng fox 


sexvices? 
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Q Did you know what the 


Sharpe 
Bryant had‘to pay Mr. Srazp? 


A Mr, Bryant told me. I didn't hear the conversation. 
Mr. Bryant told me later. I heard it here this week, I ‘think, 


initial retainer was? 


A I think it was $500. 


x FO 


- y; \ 
a arpes ; 
Z understand that you were in Mx. Ghaxpts office 
; ? | 
n 1960, and you overheard most of the 


| 
“t was in and out of his office. I wasn't: there all 


it was.your ; that is the’ 
sent My. Bryant and asked 
ve additional 


is my undexs’ 


xe & 


Did Mx. Bryant have a discussion with Mr. San Hiller 


axe? Were you present? 
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X have anertoxrney 


In othaz 


And who 


wet 


wens a 


A 
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EXDSUEZS o 


to check the 


¥ | 


visit was: to see 


ty 


Vashington, D. C.? 


nad XX shared 


Thexa vas 


shared i 


it, 


= 


> 


26 shaxed My. Slatkin 


sight. 


for the aixline tickets? 


ane I furn. 


shed” 


PLedront Aix- 


Washington, th Me. Bryant 


our own way. 
You paid your own 
what ZT xremen! 
2 SY i@ time tha negotiations were conducted Lor 


puschass of shares in We n 1958, was 3t youx understanding 


con Of Mz. 
Ti was my understand. van XZ answex my understand 
of ansyvering the 
My undexstanding that adart al monies would be paid hy 
cozpocaticn. J didn't knov 


Q Did you then understand that unles 


additional monies, you could not have 


z 


Dic. yeu know ¢ 
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Q. My. Paxton, did y in youx capacity as general managex 


a 
| 


station WHIT eve: .y Me. Palmex Greex for obtaining ‘a copy 


wo cl ee 


of new station in Canton!, 


4. 


Q Did he in fac a copy ofthat appliicat 


77 


Palmex Greer perxoxm any studies 


in connection with ux. Pressiey's avuplication? 


uamed an intexfexenc hart for him. 


* * 
sin, yesterday you testified that you were not 


sions leading up to the purchase of 


| 
including yourself, 


3x: 1958. ZX wovld like to ask y rae -ifyina questions just 
to nerroy it down exactly. Did you have any role at all 


MR. BOO’: Mr. Examinex, I objected to the question on the 
. : ! “ ~=)) 


use of the "xole", yesterday, and as I recall, 


objection, and I will be consistent. 


you sustained the 


PRESIDING EXAMINER: I will sustain it, Mr. Booth. 


By Mo:, Fisher: 


Canton Bn 


Q ‘Do you recall any spacirac CONVOLSUCLONS ? 


A % cenenbex Hx. Lucas asking me fox an opinion on 


say 


ether he should hire him or 


1959; do you reineinber? F 
November, late November, thre paxt of December. 


And what was 


I didn't make 
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Q Mr. Paxton, you have already € 
aid prepare an e study of Mr. Pressley's 
Do you recall whether t suudy shoved 

Whitesburg, Kentucky? 
It dad. | 


Do you know a Mr. Crosthwaite? 


nama, Six? 


oy talked to a gentleman by that name at 


How many conversations did you have with 


gehleman? 


A One, if I remember. 
Q Did he call you, ox did you c 


I called hin. 


Q Did you in your convexssation discuss Mr. 


Ae) 
K 
Q 
i 
“ 
~ 
to 
Ke 
1] 


application? 


* * 
Mr. Paxton, before the 1 On YeECess, you were 


bout your conversation with 
t 


concerning Mx. Pressley's 


anes 


Did you, in the cour £ that convexsation, 


with hin Wi hs possible intex 


Do yew xecall what frequency | 


No, sir. 


Crostnvs aEce or 
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“La £Exom our 
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Raye Nsen Li Js that 
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wey cy catQeay enn 
reached convexrnzny 
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wes ous wirckers 
move, and it 
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TIO yer 


have any 


at business 
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something of that degree. 
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April 27th, he was supposed to work on it, and you 
that it? 
XY am not sure. 


before 


A day or taro, he Agheees worked on it, you found Owe 
nM Loe 

A 

Q Ys that wight? 


- 


p¥il 27th a working day for Nr. 


jae 
to be made for 
Siatki ¢ ( at WHIT for 
Apyil 27th; 1960? 


X axvanged a F - ¥ think is the way it was, 


elieve that was sight. 
2 trade-out of time? 
so he could axrange it, ox some- 
thing. £ don't remember how that want. 
Q In othex words, you made the arrangements that mace 


sossibie for Mr. Slatkin to take off on April 27th, 1960. Is 
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related to us nag "today is the final aay"? 

A Yas, and hearing one comment that this is ‘the F2nal 

35 all X recall hearing. 

Q Do you xecall anythin 
Gisoussione . 

A No, sir. 
so) 

it shortly after the Pres eys fe the store you 
asked Mx. 

A Well, it was a few minutes, I would say 15 ox 20 min- 

aftex X got though talking with ny customer 

to talk. ‘When I got through v 


him wkat they meant by “cha 
; By 
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MR. PLEYCHER: I have a few more. 


A 
V2.0 BEE 


you give the affidar fier you executed 
= | = 


‘ 


He completed this after I left the o 


t Govan and then she typed a 


‘seeretary had tal 
brougat it over and I signed it. She brough at 3% over he zselt 
the other : I don't know: 


hbo 


and give me that cooy and they had 


it was for? 


a It didnt<c make no Giffexrenca 


co 


cud by one of 
Gd out this was “the 


, I vas: curious to know what Was rae By it. 
s going to 


‘on the morning of Apzil 29, 

fow days later that he was told- 

Us, Joa told mo there might “be a hearing. 
: | : 


vight be a heaving -~ 


Sem Schon Leta 


Bo you know, ox your own xnowle 28g Se tc 


‘Sam Sch 
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pid you pay Mr. Schenck for the 


six. 
he paid of your own keowledys? 


to my knowledga. 


FLETCHER: 


PRESIDING EXAMINER: 


A 


HMR. 


DR. 


you. 


L making a..emaly puxchase. 


Do you xecall today what whe purchase was? 


Lat) 


Mo, I do not, ft was a small item, whatever it was. 


Lo you “e we Aollar value of it? 
No, six, IE don't. 
RECLL¥Y: Nothing further. 


PLEVTCHER: dust to 
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THE WITNESS 
MR. FLETCEE os 


PRESIDING EXRUIN Mr. Stanley, do I undexstan 


been working for Mr. Watts for quite some years?:. 


_| THE WAEMESS: About 12 years. 


‘PRESIDING EXAMINER: Is he your partner in the funeral 


business? 
THE WITNESS : 
PRESIDEN 


PRESXDENG EXAMINER: When you executed the affidavit for 


me, you knew it involved #r. Watts, didn't you, six? 


PRESIDING EXAMCNER | you know whether 
him ov hurt him? 


THE WIINESS : ; did not. 
ni : nea 
PRESIDING EXAMINER: You ere a fxiend of his. . Didn't you 


think you onght to talk it over with him when. you prepared it? a 


~ 


THE WITHESS: Well, I wowldn’t make an affidavit that 
would huxst ox he mnybody falsely. let me put it thaé way. 
PRESXDING BEAMING Yell, now, as his friend, Gidn't you 


think you should discuss it with him after you made it? 


TEE WraNEs: f Gd not until after it was wrote up and 


brought over, a : 1 th! his copy. 
PRESIDING BXAMENSR: So ha read it before you signed it? 
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DALTON PAXTON, 


was recalled as 


BY MR. BOOTEs 
5 * * * 
Mx, Paxton, there has been testimony in this record 


Q 
concerning a visit by Vernon Pressley to your office in the 


WET Building late in November or early in December, 1959. D 
: 
Mx. Pressley make euch a v% to your o hes 


A Yes, six. 


a 
be 


And did you meet wi 


Qo 
A Yes, sir. 
Q 


Will you plezse tell us how that meeting occurred and 


what happened? Sisk 


<. | : 
A woe Pressley, the brother to the Pressley I met with, 


one day and asked me to consider giving his brother 


to be a vary satis- 


hel 
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nsio2d Vernon to call you? 
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ovar to see me and asked for 
Y wouldn't make any vecommendation to Mr. Lucas of hin, 


Q Do you know whether, of your own knovledge, 4 
‘Eater- 


Pressley did go te work for Mr. Lucas in Canton 


rato erie 


I know he worked there, yes. Z 
testimony in this. record by both 


Mr. Paxton, there 


Vernon Pressley and Joe Pressley concerning two meetings which 


thay held with you early in April, 19990. Did you have two 
I aRatacopas nh 


easly in April; 1960? . 


Yes,. sir. : 
. : 
including 


Will you please tell us the first meating, 
| 


in Sluder Furnituxe Con- 
Canton. I was downtown, soliciting 


i . 
was approached by both Pressleys on the ctxeet 


and they had a few things they wanted to tal me about. 


< ~ | 
this furniture 2, where we can 


be comfortable, where we can talk about it." We went in and 


conversation, plezse 


‘fox them to cet it. 
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that I would think about it and be back in touch 


. 
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-after that meeting? 


contacted one ef them -~ I don't 


remember which set up a meeting for my office at 


nighttime. 


Q Was the contact made by telephone? 


A X am not suxc. 


was there a second meeting 


7 leng == 


2 me etings or 


Q 


how long apart, how 


hese or four” 
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Mes. Paxton, you have testified nc you had a night 
_in Novenber or Decsmbec, 1959 with Mr. 
sley in your 
A Me. Vernon Pressley. 
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had asked you eae corzect, 


Mr. Paxton, 


you cons ur. Vernon P3 


the market 


ng that night tha 


Mz. Vernon Pr 
A I believe i said 


Did you’ say that to Joe P: 1y at the time this 


A 
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meoking with 
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exnon Pressiey on a mattex of employment at WHIL, did 
Pressley that it would be mighty 
poor business to hire your number-one Droanecrne competition? 


A Did XI indicate that to -- 
Q- Did ce state that to Mr. Jo Pressley? 
Mr. Joe Pressley? 


Yes, sir. 
It is possible I said the maybe Ij} aid. 
zi * * 
To the best of your recollection, six, you considered 


ess to hire your number-one competitor in 


the maxket, is 


in fact have 


nat mas 


ex forty tninutes 


Vernon and Goe Pressl rang t ; week or the earl ly paxt 


is tha 


—BEST COPY AVAILABLE 


\. 


© purc 


qn 
t 


on = 
LOS 


3nd 


that 


an 


: 


§ 
o 
ts 
@ 
a3 
6 
at 


ssLeys 


question 


Lhe 


to. 


ant 


xe 


" fo) 2s, 


a 


4° 


far as the wo 


“ed to mW 


2s 


cozrd shoved th 


= 
> 


> 


Suns 


Yo 
ARQ 


uE, 


re 


in 


in 


3 


nex Mes 


x 


tock, a f£urt 


gq was set by you 
y XC 


Ys thet correct? 


ex how 


a, 
Sa 


~ 
& 


Ah Keineii 


: 


X do 


. 
’ 


d upon 


agree 


Set o2 


A 


nt record and 


ress 


px 


J. 
i. 


, and X would like you to Loo 


pears oO 


an 


oe Jo 
collection. 


4 
ot 
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BY HR. RELLIY 
I think it goes over to 33 *. Paxton. Please read 


-. 


enough to satisfy yours 
Have you fin 
A XY think so, yes. 
oO Fine. With that as backgyound, when Mr. Slatkin took 
50-dollar check to which we have reference, April 30, 1960, 


it in payment for the sexrvicas he rendered to Mr. Bryant on 


me have a @iscussion during which 
Mr. Slatkin wes present at which you indicated to him that the 


| 
stoxy that the check was in payment for his services in connec-~ 


tion with the Tempo musical i a fabrication to covex 

vp the fact that it was in payment fo services rendered to Mr. 

Bryant? 
‘A No, Sir. 


‘ 
! 


2 neh 
Q Thank you. Now, again, looking to April 27 and -~@ 


period of time while you were at Mr. Bry2 mt's house, while you 
were present, Gid you in 2ny way e& exzemine or review the work - 


that Mor. Slatkin was doing for Mx. Bryant that day in connectio: 


with his 
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{PRESSLEY EXHIBIT 1] 


DISTRICT OF COLUMBIA 


LEP. EUGENE SLATKIN, upon my Roath state that x am the same. 
Eugene Slatkin “mentioned in a ‘certain Motion to “Enlarge Issues 
and certain affidavits thereto attached which were filed before 

“the Federal Gommunications ‘Commission’ on the 2hth day of April; 
1961, relating to tho application of VERNON E. PRESSLEY, et al. 
now before the Commission; — 

That, I am a longtime friend of B.. B., Bryent, having known 


him from boyhood days; 


That in April 1960, Mr. Bryant asked me, by way of friendship, 


-to assist him in the preparation of an application in his name 
for Asheville, North. Carolina; 
That I did assist him in some respects for which I was 
compens sated by Mr. Bryant in cash in the sum of Fifty Dollars 
($50) 5 
That upon review of the application of “Mr. Bryant as filed, 
I note that the application does not .contain any of the materiale 
which I prepared; and 
Phat I categorically deny all other statements in said affidav to 


rolating to my participation as allegod therein. 


Se Lhe 


Sudscribed and sworn to before me, sne Cerast 


oy ae day of—May, 1961. 
I a Whe the LO Tholna EB. Arnold 
Wotary Puolic at saa 


L Aff Yi 
My commission expires LAH t i 


[PRESSLEY EXHIBIT 2] 
STATE OF NORTH CAROLINA 
COUNTY OF BUNCOMBE 


AFFIDAVIT 


EUGENE SLATKIN, pene first duly sworn, deposes and says: 

That he is a citizen and resident of Buncombe County North Carolina; 
that said affiant has lived in Buncombe County, North Carolina since the Ist 
day of December, 1958, and that he is one of the shareholders of Radio 
Station WEMT, Black Mountain, North Carolina. 


That the said affiant knows the said Vernon E. Pressley of Canton, 
North Carolina, whe is employed by Radio Station WSKY, of Asheville, 
North Carolina; that said affiant has known Billy E. Bryant since he om a 
small child in Gastonia, North Carolina; that said affiant, and Billy E. Bryant 
are both originally from Gaston County, North Carolina. 

That said affiant has been exclusively engaged in the radio business 
for the past 17 years. That said affiant is devoted to his profession and 
has always strived to maintain the highest character for himself and the 
station or stations where he was employed or cither has interest in, with 
his dealings in regard to said business, professional conduct and essociations 


with other members of the general public and business werld. 


That said affiant, EUGENE SLATKIN, has never, in any manner what- 


soever, attempted to or had any intention of assisting anyone else, either 


directly or indirectly, to defeat, hinder, block, or delay the issuance of any 


radio station grant in this State or any other state. ~ 
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‘That during the month of March, 1960, this affiant was employed at 
Radio Station WWIT, Canton, North Carolina; and that Dalton Paxton 


was the General Manager of said station. 


That said affiant remained under the employ of Dalton Paxton, at 
WWIT, Canton, North Carolina until the last week of May, 1960; at which 
time the said'affiant had received a grant for the station which he now owns 
interest in at Black Mountain, North Carolina, known as WBMT. That said 
affiant naturally had many conferences and conversations with Mr. Dalton 
Paxton, while in his employ, and on a few occasions casually talked with 


Joe Pressicy. 


That said affiant did assist the said B. E. Bryant in filling out an appli- 
cation for a radio station grant on 920 kilycycles during April, 1961; but 
that said affiant did not, of his own knowledge, attempt in any manner to 
assist anyone in furthering the prupose of creating a block of a grant for 


this frequency. 


That said affiant only assisted B. E. Bryant after Dr. Dalton Paxton 
called him at his home in Black mountain, North Carolina at midnight the 
previous evening and directed him as his employee to meet Mr. Bryant at 
Mr. Bryant’s home for the purpose of assisting B. E. Bryant in the prepar- 
ation of his application. That Mr. Dalton Paxton informed this affiant, at 
that time, that Sam Patterson would work in his place that next evening 


while he assisted Mr. Bryant. 


That the next day said affiant met Mr. B. E. Bryant at the entrance 
to Redwood Forest, sub-division, and upon arriving found Dalton Paxton 
with Mr. B.'E. Bryant; whereupon affiant, Mr. Paxton, and B. E. Bryant, 


all went to the Bryant home in Redwood Forest, Buncombe County, North 


Carolina. That when said affiant arrived at the Bryant home with Mr. 
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Paxton and Bryant, the following people were present in addition to ithose 


hereinbefore mentioned; Hal Edwards, and Mrs Marsha Bryant. 


That affiant arrived at the Bryant home some time past 9 o’clock AM. 


and left at approximately 6 o’clock P. M. that day. 


That Dalton Paxton gave B. E. Bryant a check after receiving a tele- 
phone call, that B. E. Bryant stated that he had to leave at that time so 
they would not come in contact with Mr. Joc Cole, whom, they stated 
was to arrive at 2 P.M. 

That Hal Edwards returned at approximately 5 to 5:30 o’clock P.M. 
to the Bryant home and in the presence of Mr. Joe Cole, and this: affiant, 


gave the impression that he didn’t know what was going on, and after he 


was told, he laughingly stated “What do you want with a radio station?” 


That the only transaction that took place, or comment or suggestion 
was directly related to filling out the answers to the many questions con- 
tained in said application; there being no direct statements made by any of 
the parties concerning the blocking of any application made by any peison. 
That this affiant had the impression at the time of filling out the applica- 
tion, that this affiant had several conversations with Joe B. Pressley, the 
brother of Vernon E. Pressley, regarding the application of the said Vernon 
E. Pressley to the Federal Communications Commission for a construction 
grant for a radio station on 920 k.c., that on or about the twenty-fourth 
day of April, 1960, Joe Pressley had a conversation with one Eugene 
Slatkin, who was then an employee of Radio Station WWIT in Canton, 
North Carolina; that at that time the suid Euguen Slatkin discussed this 
then pending application for a new radio station in Black Mountain, North 


Carolina and about the application of Vernon E. Pressley for a construction 
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permit for a radio station in Canton, North Carolina on 920 d.c.; that during 
said conversation the said Euguen Slatkin stated to Joe Pressley that he had 
heard Dalton’ Paxton state he had several telephone conversations wherein 
he, Dalton Paxton, had called upon various persons, urging them to file 
an application on 920 k.c. in some town near Canton, North Carolina; that 
upon leaving the said Slatkin he stated that he would sec me at a later date 


and we would talk further. 


That on the 25th day of April, 1960, Eugene Slatkin called Joe Press- 
ley on the telephone and stated that he wanted to meet him downtown in 
order to tell him something of importance without Dalton Paxton know- 
ing of the conversation; that Joe Pressley pursuant to said telephone call, 
met the said Eugene Slatkin on that date and at said meeting the said Eugene 
Slatkin related the following to Joe Pressley: The said Slatkin stated that 
on Wednesday April 27th, 1960, he, at the suggestion of Dalton Paxton, 
went to the home of B. E. Bryant at No. 19 Crockett Avenue, in Asheville, 
North Carolina. The said Slatkin further stated to Joe Pressley on said 
occasion that he saw the said Dalton Paxton deliver to the said B. E. Bryant 
a check in the amount of $500.00; that at this point Joc Pressley desires 
to state that Mrs. Robert E. Green, an employee of Radio Station WWIT 
during 1969, Frieda Burress, the bookkeeper for Radio Station WWIT, and 


Robert H. Burress, the husband of the said Fredia Burress, have stated to 


this Joc Pressley, that they have seen said cancelled check dated April 27, 
1960. 

That this party Eugene Slatkin states that B. E. Bryant gave him the 
sum of $50.00 in cash for said affiants assistance in preparing said applica- 
tion and furthermore that this affiant was not paid by_Dalton Paxton the 


sum of $50.00 by check, as he has been alleged heretofore. 
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That for purposes of clarification Dalton Paxton did pay said affiant 
by check the sum of $50.00 for extra work at the station while said affiant 
wes under his employ in preparing a format for an all day musical program 


which did not come within the requirements of said affiants employment. 
| 


That only persons present when Mr. B. E. Bryant gave affiant the sum 


of $50.00 hereinbefore set forth, were the two parties. 


The said affiant did not go with either B. E. Bryant or Dalton Paxton 
| 


to Washington for the purpose of filing this application, but docs know 
that B. E. Bryant and Dalton Paxton went together the next day to file 
said application. 
That said affiant did go with Dalton Paxton and B. E. Bryant to Wash- 
ington during the Month of May, 1961, after the notice to broaden the issues 
in Vernon E. Pressleys application had been filed, said affiant going to 
Washington for the prupose of executing an affidavit in regard to matters 
contained in said application to broaden the issues of Vernon E. Pressleys 
application. : 
That said affiant did not pay any of his expenses Deeonally, for 
transportation, loging or otherwise in making said trip to Washington; but 
that Dalton Paxton had a trade agreement through his radio station with 
Piedmont Airlines whereby transportation was provided for all three parties. 


Food and lodging was paid by both parties. 


That said affiant has overhead Dalton Paxton discussing Vernon E. 
Pressleys application for a grant of 920 k.c. and has heard him state that 
it would be very detrimental to his economic situation in general in this 


area. ee 
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That approximately two weeks ago this affiant was contacted by B. E. 
Bryant and Dalton Paxton and at their request this affiant met them at 
the office of B. E. Bryant; that they stated to this affiant that they wanted 


to know what was going on with regard to an action brought against this 


affiant by Vernon E. Pressley; that he said Bryant and Paxton stated that 


they would bear the legal expense for this affiant but this was refused by 
this affiant; that on this occasion the said Dalton Paxton stated in the press- 
ence of B. E. Bryant that he believed that they were in good shape and 


that he had ‘talked to his attorney in Washington about the matter. 


Further this affiant saith not. 


/s/ 
Affiant 
Sworn to and subscribed before me, this the 9th day of September, 
1961. 
/s/ Caroll Fowler 


Dep. Clerk Gen. County Court 
Buncombe County, North Carolina 


[PRESSLEY EXHIBIT 3] STATE OF NORTH CAROLINA 
____ COUNTY OF BUNCOMBE 
AFFIDAVIT | 
EUGENE SLATKIN, ‘being first duly sworn, deposes and says 2s 
| 


follows: 


(1) 


' That he is a citizen and wesident of Buncombe County, North 
-Carolina; that said Affiant hae lived in Buncombe Comsae North Cuecitns 3 
since December! 1958, : 
| (2) : 
That said Affiant now executes this Affidavit and refers to the 

_ Affidavit neces by him on = about the 9th day of Sentember 1961 

- and also the, Affidavit executed by him in the District of Columbia on the 


.5th day of May, 1961. 
2) , 
That said Affiant now refers to the Affidavit executed by him on 


_ OF about the 5th day of. May, 1961, wherein said Affidavit did not set forth 


.any specific dates, times or places in regard to the information contained 


‘thercin, 


A4) 


That in said Affidavit executed onethie 5th day of May, 1961, this 


Affiant referred to his friendship with one B. E, Bryant and that he assisted 
: | 


him in pre ao an ap lcation for a permit or license for the grant of 
Pp Be g P P & 


goose t rights in BC Ore econaie North. Caron) but that caid Affiant 


did ae. refer specifically as to any time, conference or other parties pecent 


while Sconce said B _E. Bryant with the application, 
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@) 
Said Affiant now refers to the, Affidavit executed by him on or about 
the 9th day of September, 1961 wherein this Affiant macetire said Affidavit 


on the | Oth day of September, 1961 as an explanation. and clarification of the 


Affidavit that was executed in Weare 1961. 
(6) 
That said ne executed the Affidavit on the gth day of September, 
1961 so as to ESAs the full transactions, sesocietions and to clarify and 
correct the Affidavit annette’ by him on the 5th day of May, 1961. 
(7) 
That said Affidavit executed on the 9th day.of September, 1961 fully 


explains the mecting, transactions, and identifies all parties present their 


connection with, ifany, said application by B. E. Bryant at the home of 


B. E. Bryant during April, 1960. 
(8) 

Asa further explanation of both of the Affidavits heretofore executed 
by this ae B. E, Bry rant did call this Affiant and ask him to‘assist him 
in the pr epaxation of said application, and also. this, Affiant's employer at ‘that 
time, ‘D2 ton, Paxton, also cated this, Affiant ant 6 saw him personally and 
asked him to assist in the preparation of said application, and further thle 
“Affiant saith not, ; 

wart Sar ae : Isl Eugene Slatkin 
Affiant | 
"SWORN ‘to and bubsexibed before me this the 24 day of 


/s/ Nancy lu. Pope 


November, 1961. 
Notary Public 


My Commission Expires: 
13 -3- 63 


[PRESSLEY EXHIBIT 7] 
STATE OF NORTH CAROLINA | 
COUNTY OF MAYWOOD | 


THIS CONTRACT AND AGREEMENT, Made and entered into this Wate 
day of December, 1958, by and between WESTERN NORTH CAROLINA 


BROADCASTERS, INC., hereinafter referred to as party of the first part; 
and B. M. MIDDLETON AND KERMIT EDNEY, hereinafter referred to as 


partics of the second part; 

WITNESSES: 

That the party of the first part employs the parties of the second part, 
or the suvivor or successor, in the case of the previous death of either, for 

; 

the sum of Fourtcen Thousand Four Hundred Dollars ($14,400) a year, 
for a period of five (5) years beginning January 1, 1959, to serve the Cor- 
porations in a consulting capacity to the extent they may be called upon, 
and such services may be performed by either Middleton or Edney or, in 
the event of the death of both, by the then president of Radio Henderson- 


ville, Inc. 

It is agreed that the $14,400 shall be paid at the rate of $1,200 
per month for a period of five years to the person designated from time to 
time by Middlcton or Edney, or in the event of the death of both prior to 
the expiration of this term, by the then president of Radio Hendersoiville, 
Inc., always provided that this payment and this amount for this term 
shall be made. 

In the event these monthly payments become two months in arrears 
then the entire amount contracted for, at the option of the agent cntitled 
to reecive it for the balance of the stipulated period, shall become due and 


payable immediately. 
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And the said Middleton and Edney who execute these presents for 
the purposes expressed, do hereby designate First Union National Bank of 
North Carolina, Hendersonville, North Carolina, as the agent to whom these 


payment shall be made. 


In consideration of the foregoing the parties of the second part for 


themselves agree to perform such consulting services as they or their suvivor 
or successor may be called upon. 

IN TESTIMONY WHEREOF, the said party of the first part has here- 
unto set its hand and affixed its seal all by order of the Board of Directors, 
and the parties of the sccond part have hereunto set their hands and scals 
the day and year first above written. 

WESTERN NORTH CAROLINA 
BROADCASTERS, INC. 
BY 


/s/ Sidney A. Watts - (SEAL) 
President 


ATTEST: 


/s! Freda H. Burress 
Secretary 


/s/ B. M. Middleton 
B. M. MIDDLETON (SEAL) 


/s/ Kermit Edney (SEAL) 
KERMIT EDNEY 


STATE OF NORTH CAROLINA 


COUNTY OF MAYWOOD 
Personally appeared before me this day Sidney A. Watts and after being 
by me duly sworn, says that he is the president and Freda H. Burress is the 
Secretary of WESTERN NORTH CAROLINA BROADCASTERS, INC., the 
corporation described in and which executed the foregoing instrument; that 
he knows the common goal of said corporation; that the seal affixed to the 
foregoing instrument is said common seal, and that the name of the corpara- 
tion was subscribed thereto by him the said President; and that he and the 
said secretary subscribed their names thereto, and the said common seal was 
affixed all by the order of the Board of Directors of said corporation, and 
that the said instrument is the act and decd of said corporation. 
WITNESS my hand and notarial scal this 22nd day of December, 
1958. 


/s/ Kate Williamson 
NOTARY PUBLIC 


My commission expires: 
9-11-59 


STATE OF NORTH CAROLINA 
COUNTY OF NORTH CAROLINA 


Personally appeared before me this day B. M. MIDDLETON AND 
KERMIT EDNEY and acknowledged the dur execution by them of the 


foregoing Contract and Agreement. 


WITNESS my hand and notarial seal this 22nd day of December, 1958. 


/s[ Kate Williamson 
NOTARY PUBLIC 


Contract and Agreement 


And the said Middleton and Edney who execute these presents for the 
purpose expressed, do hereby designate First Union National Bank of 
North Carolina, Hendersonville, North Carolina, as the agent to whom these 
payments shall be made. 

In consideration of the foregoing the parties of the second part for 
themselves agree to perform such consulting services as they or their sur- 
vivor or successor may be called upon. 

IN TESTIMONY WHEREOF, the said party of the first part has here- 


unto set its hand and affixed its seal all by order of the Board of Directors 


and the parties of the second part have hereunto set their hands and seals 


the day and year first above written. 
WESTERN NORTH CAROLINA 
BROADCASTERS, INC. 


BY . 
/s/ Sidney A. Watts _ (SEAL) 
President 


ATYEST: 
/s/ Freda H. Burress 
Secretary 


/s/ B. M. Middlcton (SEAL) 
B.M. MIDDLETON 


/s/ Kermit Edney (SEAL) 
KERMIT EDNEY 


[WWIT EXHIBIT 2} 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of 


Revocation of the License of 

Eugene and David P. Slatkin d/b as ‘DOCKET NO. 14907 | 
Mountain View Broadcasting Company 

for Standard Broadcast Station WEMT 

Black Mountain, North Carolina 


MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Cox not participating. 


1. By its Order released January 8, 1963, the Commission directed 
Eugene and David P, Slatkin a/b as Mountain View Brozdcesting Company ; 
(Mountain View), licensee herein, to show cause why an order revoking 
Mountain View's license for Standard Broadcast Station WBMT, Black Mountain, 
North Carolina, should not be issued, The Order alleged, among other things, 
that it appeared that evidence available to the Commission with respect to 
(1) licensee's misrepresentations as to financial qualifications; (2) conceal-~ 
ment from the Commission of the dissolution of licensee partnership; (3) mis- 
representation in numerous applications filed with the Commission of the legal 
status of the applicant; (4) construction, operation. and assumption of control 
of Station WENT .by persons other than the dissolved partnership and (5) false 
statements knowingly made to the Commission by Eugene Slatkin in hig verified 
statement of January 31, 1962, as well as in the affidavit he executed on 
‘ May 5, 1960 in connection with the B. E, Bryant application for construction 
permit, raised serious questions, best resolved in a hearing, as to whether 
| Station WMT was constructed and had been operated without a license or other 
' valid authorization in willful violation of Sections 301 and 310(b) of the 
Communications Act of 1934, as amended; and as to whether Eugene Slatkin has 
the character qualifications to be a broadcast licensee. ; 


2, Pursuant to Section 1.78 of the Comaission’s Rules, the licensee 
on February 4, 1963, filed a Petition for Waiver of Hearing. Thereqfter, the 
Review-Board entered en Order terminating the hearing and certifying the case 
to the Conaission for disposition, Licensee timely filed a Statement in 
| Mitigation, which, together with other pertinent jnformation, in accordance 
‘with Section 178(d) of the Rules, including a report of-a field investigation, 
is now before us. 1/ 


| 
| L/ Although the Stataaent In Mitigation is filed on behalf of the partner- 
“ship, it is restricted to matters pertaining to Eugene Slatkin, As/in- 
dicated by docuwents filed with the Commission, David Slatkin has severed 
ell personal ties with Eugene Slatkin and has hed no further interest in 
WBMY since the partnership was dissolved on March 3, 21960, See Paragraph 11, 
: 


"infra. 
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-~2~- 3. For purposes of clarity, the various issues stated in the 
Order to Show Cause as well as licensee's contentions and responses thereto, 
are treated under separate topic headings with the facts pertinent to each 


heading contained therein. 


Financiel Qualifications of Applicant | 


4 On September 12, 1958, an application (BP-12374) for con~ 
struction permit for Station WET was filed by Eugene Slatkin and David P. 
Slatkin, 2 partnership tr/as Mountain View Broadcasting Company. 2/ Tois 
application was subsequently amended as to frequency, antenna system, progres 
proposals and financial qualifications of both partners, and was granted 
without hearing on May 4, 1960. The application was signed only by Eugene 
Slatkin as partuer, but was accompanied by a partnership agreement dated 
Spetember 1, 1958 signed by both Slatkin brothers. ‘The original applica- 
tion of September 12, 1958, for the Black Mountain construction permit 
stated that the net worth of Eugene Slatkin was more than $20,009; that 
he was in a position to supply at least $8,000 for the operation of the 
station; that the net worth of David P, Slatkin was more than $24,000 and 
that he was ina position to supply at least $8,000, for the operation of 
the station, Subsequently, during the pendency of the application, Eugene 
Slatkin on March 25, 1960 (signing as partner), submitted balance sheets 
for himself and David P, Slatkin, dated March 23 and 18, 1960, respectively, 
representing the net worth of Eugene Slatkin as of that date to be $36,757 
and the net worth of David P, Slatkin to be $18,800, and listing among 
Eugene Slatkin’s assets the sum of $7,000 "cash in bank," deposited with 
Northwestern Bank of Black Mountain, North Carolina, —— 


5.: The $20,000: When interviewed by members of the Comnis~ 
sion’s staff in June, 1962, Eugene Slatkin admitted that his net worth as 
of September 1958 was far less than $20,000. In fact, he stated that he 
was forced to sell his interest in Station WADA, Shelby, North Carolina, 
in August, 1958 because he had no more moncy to put into the station, which 
was losing money, and he had no further resources. He also stated that, 
at the time he.was “out of resources," that he was "down tofive or six 
dollars in the bank,” and that "I had no more money to live on, let’ along 
to operate it {WwADAJ." Licensee’s Statement in Mitigation is silent with 
respect to the $20,000. ake ; 


6. dhe $8,000: The Statement insMitigation contends that the 
$8000 figure was derived fron $5000 from the sale of Eugene Slatkin’s in- 
terest in WADA at Shelby, frow $825 profit from the sale of his heavily 
mortgaged Shelby hone, and that Slatkin also "took into consideration" the 
$4,800 yearly net income of his wife?s beauty shop business. In June, 
1962, Slatkin told Comnission staff members that he was sure he received 
only $1,000 from the sale of his interest in WADA, despite the fact 


Ere ; 
2/ Althougn the original application used the phrase Ner/as Mountain View 


Broadcasting Company,” a letter received from Eugene Slatkin on March 25, 


1960, requested that the applicant be shown thereafter as "d/b es Mountain 
View Broadcasting Company.” : ; 


the sales contract recites payment of $5000; that, in any event, he 

put all of his cash into a house at Black Mountain and that he was wholly 
without funds and “out of work for ‘ten months from 1958*‘to the fall of 1959." 
Certainly the amount of income from his wife's beauty shop could not be con- 
sidered readily available funds as contended, Even assuming that Slatkin was 
paid $5,000 for his interest in WADA he was never in a position to \supply 
$8,000 for the operation of the proposed Black Mountain Station. | 


~ 3-6 


cur "7, The $36, 187: The Statement in Mitigation makes no iattempt 
to cubetanttace the Ga in the amended financial statement of March 25, 

' 1960, that Eugene Slatkin'’s net worth as of March 23, 1960, was: $36, 757=<- 
a claim so false as to border on the ridiculous in the light of Slatkin? Si 
own statement to the Conmission’s staff in June, 1962. Slatkin? s net worth 
in March 23, 1960 appears to have been far less than $10,000. . 


8. The $7,000 "cash in bank": ‘he evidence available to the 
Commission indicated that the $7, 000 which Slatkin claimed as his own deposit 
as of March 23, 1960, actually was not deposited until May 27, 1960 and than 
not by Slatkin but by Gordon H. Greenwood with whom Slatkin had a written 
agreement that in return for supplying $7,500 to the station, Greentvood was 
S become 50 percent owner of a corporation to which the license would be 
ssigned, The Statement in Mitigation characterizes Slatkin's misrepresen- 
Been fas a Lack of "discretion" and alleges that Slatkin "projected" the sum 
from a letter of credit intent from a local bank. However, the letter of 
_¢eredit intent was not eee to Slatkin personally but to Mountain View Broad~ 
casting Company, the name of the new corporation formed to operate and control 
WBMT, for which anata was to supply the $7,500. In issuing its! letter 
of credit intent the bank relied primarily upoa Greenwoed. We are unimpressed 
with licensee's Sears to explain away a patent falsehood to the Comni.ss ion. 
wont - --- 9, = The Shelby application: In various documents subnitted to 
the Commission in connection with an application for a construction) permit 
of a standard radio station at Shelby, North Carolina (BP-10921) Slatkin 
stated his net worth as in excess of $20,000 in 1957, and that he was in a 
position to supply at least $8,000 for the operation of the: station), In a 
later amendment in 1958 he stated his net° worth as $13,743, Evidence avail- 
able to the Comnission indicates that Slatkin’s net worth in 1957-1958 was 
substantially less than either of the two figures,. At the time in question 
the bulk of his assets consisted of $3,300 from his mother’s estate) and 
$1, 500 from the sale of his residence in Lincolnton, North “Cerolina. Nor 
'is there evidence that Slatkin wes ever in a position to supply $8, 000. In fact, 
he informed the Commission’?s staff that he soon ran out of cash and! had to 
: borrow ‘$500 from his brother David. The Statement in Mitigation claims the 
in January 1958, Eugene Slatkin had available a “loan from a Lincolnton 
| bank in the amount of $10,000. Here again, the pronisé, of 2 loan wes not 
to Slatkin personally but to the applicant partnership, and it is probable 
| that Slatkin’s partner in the Shelby application was the individual: upon 
‘whom the bank relied in extending credit. “i 


~4- 


10. The Hendersonville application: Eugene Slatkin claimed in an 
, 1961, for a construction permit of a standard 


application dated August 3 


radio station at Hendersonville, North Cerolina (BP-15026), that he had a 


net worth in excess of $25,000 and that he was in a position to supply $8,000 
in the operation of the station. Facts available concerning Slatkin’s finan~ 
cial position at this time can lead only to the conclusion that these figures 


were highly exaggerated. _ It is claimed in Slatkin's behalf. 


at - 
that the figures were not given to the Commission as a deliberate misrepre- 
in point of time." Ac@ 


sentation although they were admittedly “premature 2 
cording to the Statement in Mitigation, Slatkin expected to receive $17,000 
from an “executed contract" for the sale of his interest in WBMT. In actual 
for the sale of Slatkin’s interest in WDMT was 
a application was filed. 

Even in this contract Slatkin was not to receive the full $17,000,since the 
agreement stipulated that the sum of $4,000 plus interest was to be deducted 
from the $17,000, The amount to be deducted was lent Slatkin on a note co 
signed by Greenwood and secured by 53 percent of Slatkin’s stock in a corpo~ 
ration which he and Greenwood had formed .to take over control of WsMT. 


a 


Concealment of the Dissolution of Licensee Partnership 

ll. The Statement in Mitigation acknowledges that the partner- 
ship of Eugene and David P. Slatkin, applicants .for the construction permit 
for the Black Mountain, North Carolina station, was dissolved as of March 3, 
1960; that no amendment as to ownership was filed between that time and the 
grant of the construction permit on May 4, 1960, and that although the part~ 
nership had been dissolved, numerous applications and other official docu- 
ments were subiaitted to the Comission by Eugene Slatkin on behalf of the 
partnership, Slatkin offers the following justification for his continued 
concealment of the partnership dissolution from the Cowmission: 


(a) Yhat at the time the construction permit was granted (two 
months after the partnership dissolution); he and Gordon H. 
Greenwood were "well under way" with their agreement to form a 
corporation to operate the Black Mountain Station and therefore 
Net was beliaved expedient to finalize the corporation and file 
an assignment application to reflect the proposed legal. status 


of the permittee"; 

(b) That. after on for assignment of the construction 
permit, from the i partnership to the corporation had 
been filed with 7 jon on August 5, 1960, and returned 

- as unecceptadle for filing, it was believed that a second assign- 
ment application had been filed, and "great confusion resulted" 
thereafter as to whether the permittee or the licensee was the 
partnership or the corporation; 3/ 


+ 


ded that a corrected appl 
31 
= 


at 


oe, i 


“(c) That the last assignment application (filed on October 31, 
1961 and refiled on November 14, 1961) "had to be signed by the 
partnership since the partnership is the listed licensee of WEMT 


at the Commission,” 


(d) That the 1960 applications submitted in the name of the 
partnership after the partnership had been dissolved were sub- 
mitted "with the immediate anticipation that the application 

of assignment to the impending corporation would facilitate the 
showing of the actual legal status of the parties in a single 
application." 5 is 


12. With respect to (a) above, the fact that Eugene Slackin was 
engaged in forming a corporation to which he thought the construction permit 
would be assigned was no justification for concealing from the Commission 
the fact that two months before the CP was granted and nine months before - 
the license was granted, the partnership to which the Commission believed 
it was’ granting the license had in fact ceased to exist, Slatkin makes no 
claim that he was unaware of the obligation to file applications for the 
assignment of the oviginal CP from the partnership to him individually and 
then from him to:the corporation. Slatkin had been instrumental in preparing 
the applications and other documents for the station in Shelby, North Carolina. 
He admitted to6 the staff that he was well aware of the Commission's require~ 
ments, The reason he gave to the staff for his failure to file either an 
owactship amendment ‘or an application for assignment from the partnership 
to him was that he thought such a filing would delay ithe grant, and he wanted 
to get the station on the air for the 1960 summer tourist trade. 


- 13, Similarly, with regard to the justification advanced in (b) 
‘above, Slatkin acknowledged that he knew that the application for assign-~ 
ment from the partnership to the corporation had never been granted because 


he received no notification from the Commission of such.a grant. He also 
acknowledged that he knew that the fact that a telegram from the Commission 
of August 16, 1960 was mistakenly addressed to "Mountain View Broadcasting 
Company, Inc.," did not, signify the Commission's approval of the assignment 
application. Finally, he acknowledged that a Commission telegram of 
December 13, 1960, addressed to "Mountain View Broadcasting Company" likewise 
did not signify Comaission approval of the assignment, 4/ particularly in 
view of the fact that the original partnership had listed itself with the 
Commission as "doing business as Mountain View Broadcasting Company.” 
Greenwood and his local attorney may well have assumed that the application 
for assignment had been approved, since they were unfaniliar with the proce- 
dure involved and may have assumed that Slatkin had in fact filed a second 
application for assignuent to the corporation after the application of 

August 5, 1960, had been returned as unacceptable. However, Eugene Slatkin 
was well aware of the Commission's relevant Rules and Regulations and there 
is no evidence to support Slatkin’s claim thet he was confused, 
en ene nnrerianee | , 
4/ Tne Corporation and the licensee partnership were both named Mountain View 
Broadcasting Company. The Corporation was composed of Greenwood and Slatkin 


and their respective wives. . 4 
4 f / 


a ik 


14. The argument advanced in (c) above in justification of the 
fact that the final assignment application was signed by the non-existent 
partnership requires no rebuttal, The fact that the Commission's records 
listed the partnership as the licensec, whereas the licensee ceased to 
exist some 18 months previously, was no justification for mierepresenting 
the partnership 2s still being in existence and as being competent to apply 
for assignment of its license to another party. It is true, as stated in 
(a) above, that in the spring and early summer of 1960, Slatkin anticipated 
speedy Comission approval of his application for assignment of 
tion permit from the partnership to the corporation, but he had no justifi- 
cation, then or later, for seeking to conceal from the Commission the fact 
that the partnership had ceased to exist as of March 3, 1960, Had Slatkin 
been willing to follow the required procedure, he could have amended his 
original application to reflect the change in the status of the applicant. 
te chose to ignore the requirements of the Communications Act in order to 
get on the air in time to teke advantage of "the summer tourist trade" and 
thereafter, until the Commission learned the truc, facts in 1962, he con~ 
tinued to ignore the law and to misrepresent, in numerous documents filed 
with the Commission, the identity of the parties in control of Station WaMT. 


Ownership _and Control of Station WB. 


15," No attempt is made to deny that more than half of the funds 
used in the purchase of real and personal property for the station and for 
Sts construction was supplied by Gordon H. Greenwood; that since June 14, 
1960, the financial and business operations of the station have been con~ 
trolled end conducted by a corporation which is not the licensee; that many 
contracts on behalf.of the station have been executed in the nane of the 

- corporation; that all property and equipment except the land on which the 
station is located were purchased by the corporation; that federal and state 
tax returns have been filed in the name of the corporation and that the sta- 
tion?s bills have been paid on checks which bear the name, "Mountain View 
Broadcasting Co. Inc," Although Slatkin, as manager and 50 percent owner, 
may in fact have supervised construction of the station, hired station per 
sonnel and directed the programming, it is clear that complete financial 
control (and ultimate control of all other matters as well) was in the 


corporation, and that Slatkin’s ver 


ssion executed by* Eugene Slatkin on 
f Eugene and David P. Slatkin included: 
28, 1960; (2) Application to modify 
1960; (3) Request for program test 


t 5, 1960; (4) Application for license, filed on 
nt_to-the assigmnent 


(1) Statement of ownership filed on June 
construction permit filed on June 16, 
authority filed on Augus 
August 5, 1960; (5). An unaccepted app}ication for .conse 
of construction permit to the Mountain View Broadcasting Company, 2 North 
Carolina Corporation, submitted on August 5, 1960; (6) Application for con- 
wesent to the assignment of license to he Mountain View Broadcasting Company 
‘(the corporation), tendered for filing on October 31, 1961, and refiled on 
November 14, 1561. 


the construc- 


s/ 


ified statement submitted to the Comaission 


ayes. | 


' | 
February 1, 1962, contained false and misleading statements as to the corpo- 
ration’s ownership of the station and the corporation’s role in the construc-_ 
tion, operation and maintenance of the station. 6/ The same statement clained 
that Slatkin had been present and managed WBMT since the beginning jof its con- 
struction and still was supervising the station. In fact, he: had abandoned 
management and such degree of control as he had possessed on or about October 
16, 1961, and did not resume management until July 1962, after the Commis- 
sion’s field investigation had been completed, ‘The Statement in Mitigation 
concedes that Slatkin’s statement was "misleading" and "should not be condoned,” 
but’ claims that it should not in and of itself warrant revocation, | However, 
the Commission is faced not only with a false affidavit by Slatkin, but must 
consider the fact that Slatkin willingly turned, over ownership and \financial 
control of the station to a corporation which was never the licensee of Sta- 
tion WMI. His falschoods in the "verified statement" of February 1, 1962, 
reprehensible enough in themselves, were designed to conceal various previous 
‘acts waiich he knew to have been in violation of the Act and of the Commission's - 


Rules. 


16. The Statement in Mitigation concedes that, as alleged in the 
Order to Show Ceuse, Slatkin signed an affidavit on.May 5, 1960, regarding 
the filing of an alleged “strike application by R. E. Bryant for a construc- 
tion permit at Asheville, North Carolina (BP-12872; Docket No. 14007), which 
he knew to contain false statements, ‘the procecding in Docket No, 14007 in- 

. volved, in part, an application by one Vernon E, Pressley for an “i broadcast 
station at Canton, North Carolina. The issues in the proceeding were enlarged 
to include an issue to determine whether the application of B. E. Bryant, a 
mutually exclusive application filed for a facility.in Asheville, North Caroline, 
was filed in good faith or to strike or block the application of Vernon E. 
Pressley. It was alleged and contended that Radio Station WYIT, the existing 
station in Canton, ‘North Carolina, was the moving force behind the application 
of B, E. Bryant. At the time in question, Eugene Slatkin was working at 
WWLT and helped.prepare the application of Bryant. Apparently, Slatkin re-~ 
lated the circumstances surrounding the Bryant application to one Joseph 
Pressley, the brother of Vernon E. Pressley, Joseph Pressley submitted en 
affidavit in support of the motion to enlarge the issucs setting forth 
the information told to him by Eugene Slatkin relating to the circumstances 

eau 


» 6/ Although the entire financial operation of WBMT since the construction permit 
was granted has been controlled by the corporation, Eugene Slatkin stated, 
mong other things,that : "The corporation above referred to has never 
functioned since the organizational meeting in any respect to the construc- 
tion, operation or maintenance of Radio Station WEMTand no property has been 
conveyed to said corporation or by said corporation concerning said radio sta- 
tion or its operation," It is interesting to note that the coment is con- 
tained in the Statement of Mitigation that "...some funds supplicd by Mr. Gordon 
Greenwood were used in 
Eugene Slat«in were madc 


a fe 

surrounding the Bryant application. On May 5, 1960, Eugene Slatkin made an 
‘affidavit generally denying the allegations in the Joseph Pressley affidavit. 
His affidavit of May 5, 1960, he later admitted in testimony during the 
hearing, he knew contained false allegations and would be submitted to the 
Commission. On September 4, 1960 he mace a second affidavit contradicting 
many of his statements in the first affidavit. Finally, he made a third 
affidavit in waich he sought to explain the reasons for his falsehoods in 
the first affidavit; principally, that he hae a good social relationship 
with the persons at whose behest he had made the false affidavit and that 
it would have been embarrassing to tell the truth about his role in the 


"strike” application. 


17. In mitigation, it is claimed, in effect, that although the 
first affidavit constituted a general denial of certain allegations which 
were basically true, he made the general denial because of "what he termed 
certain discrepancies in dates and other matters" set forth among the allega- 
tions. Yherefore, it is claimed, Slatkin's affidavit, “though incorrect in 
total, was not false." It is also stated that Slatkin, some four months 
later,"voluntarily" submitted the second affidavit in which he told the 
truth. According to the Commission's information, Slatkin's general denial - 
in his affidavit of May 5, 1960, can hardly be justified on the grounds that 
some of the facts he denied were not actually true. The facts which were not 
true, and therefore justifiably denied, were relatively minor items, such as 
exact dates aad times of certain meetings and transactions; as stated in his 
later affidavit, the allegations of substance which he had denied on May 5 
were in fact truc.. The Commission is unimpressed with the present effort 
to justify or extenuate a false affidavit by claiming. that certain unimpor- 
tant portions of it were true.’ Nor is it impressed with the assertion that, 
some months later, he "voluntarily" revealed the truth. The evidence in 
Docket No. 14007 indicates that Slatkin did not come forward with the truth 
until after he had been threatened by Vernon E. Pressley with civil action 
for having given a false affidavit which had caused damage to Pressley. 


Conclusions 


Howe 

Slatkin's numerous violations and misrepre 

as drastic 2s revocation of license, while, at the same time, admitting that 
almost every allegation of such violations and misrepresentations is true. 

The Commission cannot tolerate extensive and continuing misrepresentations 

such as occurred here. .We expect and are entitled to absolute candor on the 
part of broadcast licensees. FCC v. WOKO, Inc., 329 U. S. 223; Palmetto Broad- 


Casting Company, 23 RR 4€3; Eleven Ten Broadcasting Corporation, 22 RR 699. 


ir tt " + : * : ‘ : 
Further, {to] regard as of no consequence the licensee's repeated and deliberate 
violations would be to make a travesty of the Commission's function." 
Neighborly Broadcasting Company, Inc., FCC 63-92 (released February 1, 1963). 


Saran a. 


I 19, Accordingly, and based oa the foregoing findings, we conclude 
' “that Station WBMT wes constructed, and since that time has been operated, 
without a valid construction permit, license or. other valid authorization, 
in willful violation of Sections 301 and 310(b) of the Communications Act of 
1934, as amended; and that Eugene Slatkin, for the reasons set forth in the 
Order to Show Cause and in part repeated in this Order, lacks the character 
qualifications to be a broadcast licensee in that he (1) misrepresented his 
financial qualifications; (2) concealed from the Commission the dissolution 
of the applicant partnership agreement3 (3) misrepresented, in many appli- 
cations and other documents filed with the Commission, the legal status of 
the applicant; (4) pemnitted the constructien, operation and control of the 
station by persons other than the permittee and licensee, and (5) knowingly 
made false statements to the Comission in his verified statement submitted 
on February 1, 1962, and in the affidavit he executed on May 5, 1960, in 
connection with the B, E. Bryant application for a construction permit at- 
Asheville, North Carolina, | 

’ Bugene and David P, Slatkin d/b as Mountain View Broadcasting 
Company, have not shown why an order revoking their license should ‘not be 


. issued and it is concluded that the license of Station WBMT, Black Mountain, 
: | 


' North Carolina, should be revoked, . 
=e 


ACCORDINGLY, this 3rd day of July, 1963, upon reconsideration 
of the Comaission’s action of June 26, 1963, pursuant to Section 1.16 of the 
Commissiion’s Rules, IT IS ORDERED, pursuant to Sections 312(2)(1) and (2) and 
312(c) of the Communications Act of 1934, as amended, that the license of 
Eugene and David P, Slatkin d/b as Mountain View Broadcasting Company, for 
Station WEMT, Black Mountain, North Carolina, IS REVOKED, and the call letters 
ARE DELETED.’ 7/ 


iP IS “FURTAER ORDERED, That an order of revocation of the license 
of Radio Station WBMT is HEREBY ISSUED, and that.said order of revocation 
shall not become effective until September 1, 1963, in order to provide the 
licensee with an opportunity to wind up its affairs. 


Ben F. Waple 
Secretary 


FEDERAL COMMUNICATIONS cori SSION 
| 


Released: July 8, 1963 


oth Eugene and David P, Slatkin are partners in the licensee of 
“herefore both are named in this Order, the Comission is 
% 2 : sf ! _ 
has had no actual connection with WBHT jsince 


March 3, 1960, 
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[WWiT EXHIBIT 3] 


(Caption Omitted in Printing] 


COMPLAINT TO BE USED AS AN AFFIDAVIT 
Plaintiff, complaining of the defendant, alleges and says: 


qd) 

That the Plaintiff is a citizen and resident of Buncombe County, North 

Carolina 
(2) 

Upon information and belief it is alleged that the defendant is a citizen 

and resident of Haywood County, North Carolina. 
(3) 

That on or about the 27th day of July, 1961, the defendant 
VERNON E. PRESSLEY, caused to be issued a Civil Summons out of the 
Clerk of Superior Court of Haywood County, North Carolina, which was 
duly served on the plaintiff on the 31st day of July, 1961, along with an 
application signed by the defendant herein, which was duly verificd and 
sworn to by said defendant, and also caused to be served on the plaintiff, 
an order signed by the Clerk of Superior Court of Haywood County, North 
Carolina, Dixie Campbell, on the 27th day of July, 1961, requiring said 
plaintiff, EUGENE SLATKIN, to appear before LEE THOMPSON, as 
commissioner, to hold en adverse examination of this plaintiff at the office 
of the Clerk of Supcrior Court of Buncombe County, North Carolina on the 
8th day of August , 1961 at 3 o’clock P.M., and there submit himsclf to an 
examination in regard to the application filed before the Federal Communi- 
cations Commission by one B. E. BRYANT for a radio station grant on 920 


kilocycles in Asheville, North Carolina 


That also on the 27tk day of July, 1961, the Clerk of the Suacien Court 
of Haywood County, North Carolina, signed another Order which was also 
served along with the other procecdings herein before set forth, allowing the 
plaintiff, VERNON E. PRESSLEY, in that action, who is the defendant in 
this action, 20 days from said date of taking the adverse examination of this 
plaintiff, EUGUENE SLATKIN, within which to file a Complaint. 

(5) | 

That said defendant herein, VERNON E. PRESSLEY, on the 15th day 
of May, 1961, caused a proceeding of the same nature to be issued from the 
Clerk of the Superior Court of Haywood County, against B. E. BRYANT, for 
the purpose of taking the adverse examination for the purpose of discovery 
of evidence of said B. E. BRYANT, in regard to the same matter; said 


adverse examination of B. E. BRYANT, being held on the 26th day of May, 


1961, before LEE THOMPSON, Cemmissioner, appointed for said purpose. 
(6) 3 


That the proceedings of VERNON E. PRESSLEY, Plaintiff versus 
B. E. BRYANT, the plaintiff in that action, VERNON E. PRESSLEY was 


given 20 days after the taking of the adverse examination of B. E. BRYANT, 


to file his Complaint and that the plaintiff did not do so, as by law provided. 


7) | 
Upon information and belief it is alleged that the defendant in’ this 
action, VERNON E. PRESSLEY, in causing the process to be issued on the 
27th day of July, 1961, against the plaintiff, EUGENE SLATKIN, and in 
causing the service of said proceedings on this plaintiff has not acted in good 


faith and had no merit in filing said proceedings or serving the same on this 
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plaintiff, or! requiring him to answer, or in requiring that his adverse 
examination be taken for any purpose whatsoever. 
(8) 

Upon information and belief it is alleged that the defendant herein, 
VERNON E. PRESSLEY, has not filed his Complaint against the said 
defendants in his prior action, to-wit, B. E. BRYANT and in doing so has 
shown that he did not act in good faith in that proceeding as well as in the 
one herein specifically referred to. That the defendant herein, VERNON E. 
PRESSLEY, in causing said procecdings to be issued and making the slan- 
derous and libellous allegations toward this plaingiff, EUGENE SLATKIN, 
acted with the malicious and wilful intention in having said proceedings 
issucd and served on these parties, and particularly the plaintiff herein, to 
subject said EUGENE SLATKIN to fear and in order to coerce him into 
using pressure to cause onc B. E. BRYANT to withdraw his application for 
a radio station grant on 290 kilocycles which he had applied for before the 
Federal Communications Comission. 

(9) 

Upon information and belief it is alleged that this wilful and intentional 
action on the part of the defendant herein, VERNON E. PRESSLEY, was 
done specifically for the purpose of putting fear into the minds of all per- 


sons who either knew or were directly or indirectly connected with B. E. 


BRYANT ih any manner whatsoever, or who had even had any conversation 


with him in regard to making an application for a radio station grant before 


the Federal Communications Commission. 
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(10) 


Upon information and belief it is alleged that the defendant, VERNON 


E. PRESSLEY, wilfully, intentionally, and maliciously caused said procced- 
ings to be issued on the 27th day of July, 196] by the Clerk of the Superior 
Court of Haywood County, North Carolina, which were duly served on the 
plaintiff herein, EUGENE SLATKIN requiring him by order of the Court 
to appear for said adverse examination, when said defendant, VERNON E. 
PRESSLEY, had no basis in law or equity to institute said procecdings or 
to take said adverse examination of the plaintiff herein. 

q)) 

Upon information and belicf it is alleged that if the defendant hercin, 
VERNON E. PRESSLEY, who is the plaintiff in said action pending in 
Haywood County is allowed to take said adverse examination the plaintiff 
herein; then said plaintiff will be unjustly, inequitably and surreptitiously 
damaged; and that irreparable harm and damage will be caused to the plain- 
tiff in that in view of the matters and things herein alleged he is without 
an adequate remedy at law for relief against the defendant herein, VERNON 
E. PRESSLEY; and that in action for damages against said defendant would 
not adequately protect the plaintiff in his property interest or character 
and would not prevent the defendant, VERNON E. PRESSLEY, from con- 
tinuing his wilful, malicious and intentional conduct of making said slander- 
ous and libellous statements orally and by means of the courts of this state 
and other states against this defendant, and thereby seriously damaging his 
character, credit, prestige in the ‘profession which ihe is now and has been 


engaged most of his life and that by such procedure which has not been 


276 


attempted or carried out in good faith in any matter whatsoever by the 
defendant herein the plaintiff herein would be irreparably damaged. 

WHEREFORE, plaintiff prays the Court as follows: 

1. That the defendant, VERNON E. PRESSLEY, his agents, servants, 
and employces, be immediatcly restrained and enjoined from taking said 
adverse examination that was originally set for the 8th day of August, 1961 
at 3 o’clock P.M., before LEE THOMPSON, Commissioner appointed for 


that purpose, or that said defendant, his agents, servants, and employees, 


be immediately restrained and enjoined from taking said adverse examina- 


tion on the 15th day of August 1961 at 3 O’clock P.M., in the office of the 
Clerk of Superior Court of Buncombe County, North Carolina as was con- 
tinued by the parties herein and their attorneys of record. 

2. That the costs of this action be taxed by the Clerk. 

3. For such other and further relicf as to the Court may seem just 


and proper. 


GILBERT, WILLSON AND RIDDLE, 
Attorneys 


By /s/ Robert B. Willson 
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Novenber 12, 1962 
My, Ben F. Waple, Acting Secretary : 

Federal Communications Commission 

Washington 25, De Ce é : 

Sor he 

We enclose herewith a copy of an agreement entered into late in December _ 

1958 by Western North Carolina Broadcasters, Tice, and Be HM, Middleton and. 
Kermit Edney, also a copy of an agrecnent executed in May 1960 by the sane 

parties in compromise of the preceding arrangemcnt. This agreement pro- . 
vides for the payment of certain sums to Hessrs, Middleton and Edney for a 

period of five years beginning January 1, 1959, for services to be rendered 
to the corporation in a consulting capacity to the extent that thoy may be 

called upore : 3 


Dear Mr. Waples 


The agreement vas not entered into at the tine of the transfer of control 
agreement whereby Messrs, Middleton and Eincy sold their stock in; this 
corporation. It was apparently for that reason that it ves not filed with 
that application, BIC-2951, which was granted in November 1953. 


However, as the undersigned testified in the proceeding upon the Pzzssley 
application, Docket No. V+,007, the consulting agreement was contemplated 
whon the stock prechase agreernéent vas executed, and so snould probably have 
been considered a part of the purchase price. In fact, our Washington 
connsel advises that its terms, if lmowy, should have been recuced) to writing 
and subaitted as an exhibit with the application. The enclosed documents 
were furnished and were made part of the record as F. C. C. Sxhibits % an 
6, respectively. ; 
i 
In the Initial Decision of Exan‘ner Donahue released on October 9th he made 
particular mention of the fact that these documents had never been filed. 
dnasuuch as ho apparently believes that they should now be on file even 
though they had not been submitted with the transfer application, | and even 
though they were actually a part of the Commission's records in the Pressley 
proceeding, the enclosed are submitted to be associated with the transfer 
application or to be handicd in such manner as the Consission may consider 
appropriates 


Thoro 4s certainly nothing secret about these documents, as was indicated 
by the readiness of the undersigned to discuss them and to make thon avail- 
able. We did not consider the consulting arrangement to be a manaronent 
consulting agreement within the contonplation of Rule 1.342 (£) (1) because 
4% was not contemplated that any consultation would relate to the actual 
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management of the station, but primarily to programming and to pro- 
motionat ideas and then only when requested, Certainly the arrangement 
@id not provide that Messrs, Middleton and Edney would participate in the 
profits er share in the losses of Station WHIT. 


Very truly yours, 


WESTERN NORTH CAROLINA BROAD. 
CASTERS, INC. 


President 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,657 


VERNON E. PRESSLEY, 
Appellant, 


v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


WESTERN NORTH CAROLINA BROADCASTERS, INC.,. 
Intervenor. | 


On Appeal from a Decision of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 


STATEMENT OF THE ISSUES | 
The Intervenor agrees with the Statement of the Issues set forth on page 


(iv) of Appellant’s Brief. 


This case has not previously been before the Court. 


STATEMENT OF THE CASE 


The Intervenor respectfully submits that the Statement of the Case pre- 
sented by the Appellant is somewhat selective; further, the Intervenor submits 
that Appellant’s presentation does not properly focus upon all of the procedural 
developments in this unusual case. Accordingly, the Intervenor believes that 
a counter-statement of the case will be helpful to the Court in its consider- 
ation of this appeal. 


The Appellant here, Vernon E. Pressley, is licensee of Radio Station 
WPTL, Canton, North Carolina. Canton is also the location of Station WWIT, 
which is licensed to the Intervenor, Western North Carolina Broadcasters, Inc. 
The Appellant seeks review of a decision of the Commission (J.A. 57-64)! 
which granted the application of Intervenor for renewal of license of WWIT. 
Intervenor’s application for renewal of license was granted only after the hold- 
ing of extensive evidentiary hearing and oral argument before the Commission. 
To properly understand ‘the proceedings under review in this appeal, some dis- 


cussion of earlier proceedings is appropriate. 


THE PRESSLEY HEARING 


The Commission designated the Intervenor’s application for renewal of its 
license for evidentiary Hearing as a result of questions raised during an earlier 
hearing involving the application of Appellant for construction permit to es- 
tablish Radio Station WPTL. That case, Vernon E. Pressley, 33 FCC 838 
(1962), was an Initial Decision issued by a Hearing Examiner and was not re- 
viewed by the Commission. The Initial Decision in Pressley became final be- 
cause no party to that ‘proceeding took any exceptions to any of the findings 


or conclusions reached by the Hearing Examiner. As such, the Pressley decision 


1 3.4. 57-64, and similar citations, infra, refer to appropriate pages of the Joint Appendix. 


is not a Commission decision.2 In the hearing proceedings under review here, 
neither the Hearing Examiner nor the Commission considered findings or con- 
clusions in the Pressley case to be res judicata as to either the Intervenor or 
any of its principals? All the same, matters which arose at the Pressley hear- 
ing proceedings are worthy of mention since they helped to establish the back- 


ground of this proceeding. | 


At the time Intervenor’s application for renewal of license for WwIT was 
filed with the Commission, there were pending before the Commission two ap- 
plications for new station to operate daytime only on the frequency of 920 
kilocycles. One application was filed by Vernon E. Pressley for a second 
station at Canton, North Carolina. Another applicant was Billy E. Bryant 
who proposed to construct a fifth station at Asheville, North Carolina, some 
18 miles east of Canton.> The population of Asheville, according to the U.S. 
Census, was 60,192, or more than 10 times that of Canton. The Pressley and 
Bryant applications were mutually exclusive in that they could not operate 
simultaneously without destructive interference; accordingly, under Commission 
procedures, it was necessary to hold a hearing to determine which, if either, 
of the applications could be granted. The Pressley and Bryant applications 
were thus mutually exclusive with each other but not with the application of 
WWIT for renewal of its license. ! 


Prior to the start of the evidentiary hearing required on the Pressley and 
Bryant applications, Pressley charged that Bryant’s application had not been 
filed in good faith, but for the purpose of delaying and preventing the establish- 
ment of a second station at Canton which would compete with wwIT. In 


2 ECC Public Notice 61-25, 20 P & F Radio Reg. 1141 (1961). | 
3 Initial Decision, Western North Carolina Broadcasters, Inc., 20 FCC 2d 103, 13 P&F 


Radio Reg. 2d 183, n. 1 (1968). 
4 File No. BP-12872. 
5 File No. BP-14104. 


support of his claim, Pressley charged Western North Carolina and its General 


Manager, Dalton R. Paxton, with providing improper assistance to Bryant. 


The Broadcast Bureau of the Commission raised a substantial question 
about the validity of Bryant’s engineering proposal in that the Bureau alleged 
that Bryant would not be able to maintain the stability of his directional 
antenna array. Before ‘the actual hearing began, Byrant dismissed his appli- 
cation. He cited the expense of hearing and expenses of $20,000 to $30,000 
to regrade the antenna site which he had selected. 


A hearing was held in December, 1961 and January, 1962, on Pressley’s 
application and on an application to increase the power of co-channel Station 
WICW, Whiteburg, Kentucky.® 


One of the issues'in the Pressley hearing was whether Pressley had sub- 


mitted false affidavits in support of his charges against Bryant. Two of Inter- 
venor’s principals, Paxton and Sidney A. Watts, were subpoenaed by and testi- 
fied as witnesses for the Commission’s Broadcast Bureau. Although the issue 

against Pressley had been added at Bryant’s request, Bryant was not called as 


a witness. 


Neither Intervenor nor its principals, Paxton or Watts, were parties to the 
Pressley hearing. The Rules of the Federal Communications Commission in 
effect at the time made no provision for representation of counsel for wit- 
nesses who were not parties to hearing proceedings. No counsel entered an 
appearance for Paxton or Watts, and there was no one to object to questions 
to them or to develop clarifying testimony from them. When Paxton tried to 
explain some of his testimony, he was not permitted to do so by the Hearing 
Examiner. 


6 File No. BP-13526. 


| 
The Initial Decision of the Hearing Examiner in the Pressley case? Te- 


leased October 9, 1962, proposed to grant both the Pressley and WwIcw appli- 
cations. That decision contained findings of fact which reflected adversely 
upon Paxton and Watts. Because neither Intervenor, nor Paxton or Watts 
were parties to the Pressley proceeding, they could not file exceptions and the 
Initial Decision became final automatically on November 28, 1962.8 | 


In the meantime, Intervenor’s application for renewal of license of WWIT 


was still pending at the Commission. 


PROCEEDINGS UNDER REVIEW 


Hearing Designation 
| 


On July 7, 1965, or almost five years from the date Intervenor filed his 
application for renewal of license of Station WWIT, the Appellant filed a Pe- 
tition To Deny the WWIT renewal application.? 


Therein, the Appellant cited, as a basis for denying Intervenor’s renewal 
application, the Initial Decision which had been issued almost three years 
before. Appellant’s Peitition To Deny relied solely on matters which had been ex- 


plored at the 1961 and 1962 hearings in the Pressley case. | 
| 

By Memorandum Opinion and Order (FCC 66-1147, released January 4, 
1967), the Commission designated Intervenor’s application for renewal of li- 


cense of Station WWIT for evidentiary hearing.!° The Memorandum Opinion 
| 


7 The Hearing Examiner in the Pressley case was not the same Hearing Examiner who pre- 
sided at the hearing proceeding held on Intervenor’s application for renewal of license of WWIT. 


8 See Vernon E. Pressley, 33 FCC 838 (1962). 


9 Under present Commission standards, such a petition would be more than 56 ‘months 
late. See Sections 1.580(i) and 1.516(e) of the Commission Rules and Regulations. 


10 The Order of hearing designation was released more than six years and four rhonths 
from the date on which the Intervenor tendered with the Commission its application for 


renewal of license of Station WWIT. 


and Order of the Commission was confined to matters of record in the earlier 
Pressley proceeding and 'the decision released therein. The Commission speci- 
fied a number of issues in its designation Order, and, as will be shown, made 


findings favorable to Intervenor and/or its principals on each issue designated. 


The Hearing Proceedings 


In hearings held before an Examiner, Messrs. Paxton and Watts again testi- 
fied with respect to the matters which had arisen in the earlier Pressley hear- 
ing (JA. 165-189, 206-212, 235-239, 153-164). The Examiner held (J.A. 4-7), 
in addition, that the testimony of Paxton was corroborative of that of Bryant, 
who also testified (J.A. 75-84) in this proceeding."! It must be remembered 
that inasmuch as Bryant did not testify in the earlier Pressley hearing, this was 
the first occasion on which there had been an opportunity to examine repre- 
sentations made by Bryant under oath. The Examiner also found” that no 
useful purpose would be served by detailed analysis of the record or compo- 
sition of precise findings of fact with relation to purported conflict in testi- 
mony between Vernon E. Pressley, the Appellant, and his brother, Joe Pressley, 
on the one hand, and principals of Intervenor, Western North Carolina (Paxton 
and Watts) on the other. The Examiner specifically held that it was not ma- 
terial to the disposition of the designated issues to resolve these conflicts or 
to make findings of fact regarding these meetings (J.A. 13). 


Another witness, and one who appeared on behalf of Appellant, was 
Eugene Slatkin (J.A. 85-124). After detailing the testimony of Slatkin, the 
Examiner concluded (J.A. 9-11) that he was an out-and-out liar.3 Slatkin had 
executed contradictory’ affidavits (J.A. 250-258). There were indications that 


11 tnitial Decision, Western North Carolina Broadcasters, Inc., 20 FCC 2d 103, 13 P& F 
Radio Reg. 2d 183, at paras. 14-28 (1968). 


12 Id., at para. 48. 


13 fq, at paras. 36-40. 


he was willing to sell his testimony to the highest bidder. The Examiner also 
observed that in a Memorandum Opinion and Order, released July 8, 1963, 
the Commission had revoked Slatkin’s license for Station WBMT, Black Moun- 
tain, North Carolina, primarily for a series of misrepresentations and false state- 
ments to the Commission (J.A. 10, 263-271).!4 : 


A. Hal Edwards also testified as a witness for the Appellant. The record 
in the Pressley case reflects that Edwards was twice convicted of forging and 
uttering in North Carolina. The Hearing Examiner properly discredited the 
testimony of Edwards. The Examiner concluded (J.A. 8-9, 10-11) that Ed- 
wards was not a reliable witness and that no portion of the Initial Decision 


would rest upon the statements of Edwards. 
| 


Also appearing as witnesses in the WWIT renewal application hearing pro- 
ceeding were Nugent Sharpe, a consulting engineer (J.A. 189-206); Fred Sigman, 
an attorney practicing law in Asheville, North Carolina; and Scott P. Crampton, 
an attorney who specializes in the practice of tax law in Washington, D.C. 


The Commission had specified six issues in its designation Order: 


(1) Whether Intervenor or its principals promoted, 
supported or otherwise participated in preparation and 
filing of Bryant’s application for the purpose of im- 
peding grant of the application of Pressley; 


(2) To determine whether Paxton, Watts or other 
principals of Intervenor made misrepresentations to the 
Commission or concealed facts from the Commission 
concerning the total consideration between the parties 
to the application wherein Paxton, Watts, and others 
acquired a majority stock interest in Station WWIT; 


14 See In re Mountain View Broadcasting Co., 25 P & F Radio Reg. 771 (1963). 


15 Initial Decision, Western North Carolina Broadcasters, Inc., 20 FCC 2d 103, 13 P&F 
Radio Reg. 2d 183, at paras. 29-35, 40, 41 (1968). 


(3) To determine whether the principals of Intervenor 
failed to file prior to November 12, 1962, a consulting 
agreement entered into December of 1958; 


(4) To determine whether Paxton or any other princi- 
pal of Intervenor made misrepresentation to the Commis- 
sion or concealed facts from the Commission in the 
Pressley hearing; 


(5) To determine whether, in light of the evidence ad- 
duced under the foregoing issues, Intervenor possessed the 
requisite character qualifications to be a Commission li- 
censee; and 


(6) To determine whether, in light of the evidence ad- 
duced under the foregoing issues, the application for re- 
newal of license of WWIT should be granted. 


The Examiner concluded (J.A. 15) that it was unnecessary to make any find- 
ings or conclusions on Issue (4). The Examiner recommended, however, 


that the application for renewal of license of WWIT should not be renewed. 


THE COMMISSION DECISION 


Intervenor and the Commission’s Broadcast Bureau!” filed Exceptions to 
the Initial Decision and Briefs In Support of their Exceptions (J.A. 29-57, 17- 
29). Appellant took'no exceptions to the Initial Decision; Appellant did file 
a Reply Brief to the brief of the Broadcast Bureau in support of the Bureau’s 
Exceptions to the Initial Decision. The Commission set aside one and one- 
half hours for oral argument, which was held on June 30, 1969. On October 
20, 1969, the Commission issued the Decision which is under appeal herein 


16 7g. at para. 59. 


17 The Bureau actively participated in the hearing proceedings before the Hearing Ex- 
aminer and recommended, in a 59-page pleading entitled “Broadcast Bureau’s Proposed 
Findings Of Fact And Conclusions Of Law,” dated March 4, 1968, that the application for 
renewal of license of WWIT be granted. 
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(J.A. 57-64). That Decision granted ten Exceptions taken by the Broadcast 
Bureau to the Initial Decision and granted 33 Exceptions taken by the Inter- 
venor to the Initial Decision. The Bureau’s Exceptions had taken the po- 
sition that the Examiner’s Conclusions adverse to Intervenor and/or its prin- 
cipals were either (1) not supported by the record or (2) supported only 
by testimony of Edwards which the Examiner had already categorically Te- 
jected. The Intervenor’s Exceptions and Supporting Brief made similar pre- 
sentations, and argued, in addition, that the proceedings up to that point 
had denied Intervenor of administrative due process. The Commission, having 
heard oral argument and reviewed the Exceptions and Supporting Briefs of 
the Broadcast Bureau and Intervenor, made the following Findings of Fact 
(J.A. 59-62): 


“The Alleged ‘Strike’ Application 


“6. It seems clear that WWIT did not relish the 
prospect of competition from another station in Canton. 
Thus, Sidney Watts, a WWIT principal, attempted to pur- | 
chase an outstanding note of Vernon Pressley with the 
thought that he might impair Pressley’s financial quali- 
fications before the Commission. Paxton testified that 
an interference study of Pressley’s application showed 
interference to Station WICW in Whitesburg, Kentucky; 
that he, Paxton, mentioned to an individual at WICW 
the potential interference problem between that station 
and Pressley’s proposal; and that Paxton told that 
individual that he would be glad to furnish any infor- 
mation which he could regarding Section 307(b). Paxton , 


and Watts also discussed interference and Pressley’s finan- 
cial statement with the manager of another station. 


“7. Paxton accompanied Bryant to Washington, D.C. 
on two occasions when Bryant was engaged in activities 
preparatory to filing his application. However, Bryant 
paid for the transportation in connection with the two 
trips. 
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“g While Paxton gave Bryant a $500 check on April 
27, 1960, this was in payment for a mineral interest which 
he had purchased from Bryant, who was at the time a pro- 
moter of mineral interests. $500 was the amount of the 
retainer fee required by Bryant’s radio engineer, Nugent 
Sharpe, but there is no indication that the mineral interest 
transaction took place to enable Bryant to pay the retainer. 
Furthermore, Nugent Sharpe ascertained, when Paxton and 
Bryant first called on him in Washington, that Paxton had 
no financial interest in the application and that Bryant 
intended in good faith to be the station owner. Thus, we 
do not agree with the Examiner’s findings that Paxton pro- 
vided the cash for Bryant to meet his initial expenses as 
an applicant. 


“9 Eugene Slatkin, an employee of WWIT, worked on 
Bryant’s application on April 27, 1960, two days before it 
was filed. However, this work was done by Slatkin at the 
specific request of Bryant, a prior acquaintance. Ap- 
parently Paxton’s only part in this was his permitting 
Slatkin to trade time with another employee of Station 
WWIT in order for Slatkin to be free on April 27. No 
employee of WWIT other than Slatkin worked on the 
Bryant application. Slatkin received a $50 check, dated 
April 30, 1960, from WWIT. There is evidence, however, 
that this was in payment for his work in connection with 
a new program format called ‘Tempo’, which WWIT intro- 
duced to enhance its competitive position with regard to 
the new station which was expected in Canton, and that he 
was paid extra for this because he was working only tem- 
porarily at WWIT and at a low salary. On the basis of 
this record, we are not persuaded that Paxton instigated 
Bryant’s license application.? Rather, we find that 
Bryant, after he had decided to apply for the radio li- 
cense, received a modicum of assistance from Paxton, a 
prior acquaintance. 


“7 There is no support for the finding that Paxton recruited 
Bryant as an applicant by means of one A. Hal Edwards. In his 
testimony, Edwards suggested that this was the case, but the Ex- 
aminer determined that Edwards was not a reliable witness, and 
we agree with this conclusion. 
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“10. In light of the evidence in this unusual case, we 
are not prepared to deny renewal of WWIT’s license. 
Bryant appears to have been seriously interested in obtain- 
ing a license at Asheville, but he dismissed his application 
after the Broadcast Bureau raised a substantial question 
about the validity of his engineering proposal. Finally, 
we believe that Paxton’s action, recognizing the potential 
advantage to WWIT of Bryant’s application, is quite dif- 
ferent from the act of instigating an application to com- 
pete with Pressley’s application. 


“The Consulting Agreement 
| 
“11. An application was filed on October 31, 1958, for 
transfer of control of WWIT from Beverly M. Middleton, 
Kermit Edney, and others to Dalton R. Paxton, Sidney A. 
Watts, W. Barry Medlin, Jr., and others. The consideration | 
was listed as $20,000 to be paid when the sale was con- 
summated and an additional $20,000 plus interest in 
monthly installments over five years. We granted the ap- | 
plication on November 28, 1958. On December 22, 1958, | 
the transfer of stock in WWIT was consummated, and a : 
consulting contract was executed which provided: (1) that | 
the corporation would employ Middleton and Edney to 
serve ‘in a consulting capacity to the extent that may be 
called on’; (2) that the emolument of $1200 per month 
was to be paid for five years to them collectively, and in 
the event of the demise of either, to the survivor of them, ‘| 
and if both died, to the President of Radio Henderson- | 
ville, Inc.; and (3) that, if more than two consecutive 
payments should become in default, the entire balance 
would become due and payable. By a revision on May | 
31, 1960, the amount payable under the consulting agree- 
ment was reduced. Neither the consulting agreement nor 
its revision was filed with the Commission at the time of | 
its execution, but a copy of the agreement was introduced 
in evidence on January 16, 1962, at the hearing in Vernon | 
E, Pressley, et al., supra. 


“12. There was testimony in this proceeding that the 
consulting agreement was part of the purchase price and 
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also that the transferees needed the advice of Middleton 
and Edney. Watts and Paxton did not discuss the con- 
sulting agreement prior to the purchase of the stock. 

Watts thought that the consulting agreement was proba- 
bly a common procedure and that it was a ‘good deal’ 
because it would give the purchasers the benefit of some 
firsthand experience in running a radio station. Watts 
was not aware of any tax advantages. Paxton’s under- 
standing was that he was obligated only under the stock 
purchase agreement and that additional payments were 

the obligation of the corporation.8 In the application for 
transfer of control the parties mentioned, and submitted 

as an exhibit, the stock transfer agreement, but no men- 
tion was made of the consulting agreement. The appli- 
cation for transfer of control was signed on behalf of the 
transferers by Beverly M. Middleton and on behalf of the trans- 
ferees by W. Barry Medlin, Jr., who is no longer a WWIT stock- 
holder. On the basis of a letter which purports to have been 
signed in his behalf on October 7, 1958, we believe that the 
deceased attorney, Mr. Eliot Lovett, knew, when he submitted 
the application for transfer of control to the Commission, that 
a consulting agreement was contemplated. 


“13. WWIT, by letter of November 12, 1962,° trans- 
mitted the consulting agreement as amended to the Com- 
mission for filing, although it had previously begn re- 
ceived in evidence in Vernon E. Pressley, et al., supra. 
The letter of transmittal, inter alia, stated: (1) that the 
consulting agreement was not entered into ‘at the time 
of the transfer of control agreement whereby Messrs. 
Middleton and Edney sold their stock in this corporation’, 


“8 The consulting agreement gave the sellers the option of pro- 
ceeding against the corporation rather than the individual purchasers 
in the event of non-payment. This would be a potential advantage 
in case of default. 


“9 Counsel stipulated that this letter was drafted by Mr. Eliot 
Lovett and signed by Mr. Watts. The letter was admitted, not to 
establish the truth of the assertions contained therein, but simply 
to establish that it was filed. 
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(2) that apparently for this reason it was not filed with 
the application; (3) that the consulting agreement was 
contemplated when the stock purchase agreement was exe- 
cuted and so should probably have been considered part 
of the purchase price; and (4) that the parties did not 
consider the consulting arrangement to be a management 
consulting agreement within the provisions of Rule 1.342 
(f)(1) because it was not contemplated that any con- 
sultation would relate to the actual management of the 
station, but primarily to programming and to promotional 
ideas. 


“14. The consulting agreement was part of the purchase 


price. There is no satisfactory explanation as to why the 
consulting agreement was not filed with the transfer appli- 
cation. The consulting agreement had no bearing upon the 
transferees’ financial qualifications because payments under 
the agreement were the obligation of the corporation and 
were not guaranteed by any of the individual transferees. 
While the Examiner found that the non-disclosure of the 
consulting agreement was motivated by a desire to obtain 
a tax advantage for WWIT, he did not make findings on 
the following significant testimony. Attorney Scott P. 
Crampton, a tax specialist, testified at the hearing, that 
there was an adequate disclosure of the consulting fees to 
the Internal Revenue Service and that he saw no motive 
from a tax standpoint for non-disclosure of the consulting 
agreement to the Federal Communications Commission. 
We thus conclude that WWIT had nothing to hide from 
the Commission; that it was not guilty of any misrepre- 
sentation; and that failure to file the agreement does not 


reflect adversely on the applicant’s character qualifications." | 


Accordingly, we are convinced that the Examiner’s Initial 
Decision should be reversed and that WWIT’s license 
should be renewed. 


“10 In view of all of the foregoing, we are also persuaded that 
no showing has been made that Paxton or any other principal of 
WWIT made misrepresentations or concealed facts in the Vernon 
E. Pressley, et al., Proceeding.” 
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ARGUMENT 


Il. THE COMMISSION’S DECISION SHOULD BE AFFIRMED 
AS HAVING SUBSTANTIAL SUPPORT IN THE RECORD. 


The role of the Commission in review of Initial Decisions was described 
by this Court in the case of Lorain Journal Co. v. Federal Communications 
Commission, 122 U.S. App. D.C. 127, 351 F.2d 824 (1965). In that case, 
the Court stated as follows: 


« _ . we are fully appreciative of the importance of 
the contribution of the Hearing Examiner to the mainte- 
nance of the Rule of Law in the decisions of administrative 
agencies. But their authority to render Initial Decisions 
does not mean that the various Boards and Commissions 
are relegated to the role of reviewing courts whose sus- 
tained findings of fact of first instance unless clearly er- 
roneous. FCC v. Allentown Broadcasting Co., 349 U.S. 358, 


364 (1955). The responsibility for decision is placed in 
the Commissioners appointed by the President and con- 
firmed by the Senate to discharge the function of adminis- 
tering the statutes under the agencies’ cognizance. 


“The agency heads must take the decision of the Ex- 
aminer into account. Indeed, we have only recently re- 
manded a Board’s decision which changed the decision 
rendered by the Examiner without adequate showing of the 
basis on which it rejected the Examiner’s conclusion. Re- 
tail Store Employees v. NLRB, No. 19051, decided July 
13, 1965. But the foregoing recital clearly shows that in 
this case, the Commission did study and address itself to 
the salient conclusions and reasoning of the Examiner. 
Thereafter, it is for the agency to draw its own inferences 

‘ and to reach its own conclusions for implementing the 
statutory mandate. The agency's conclusions must be 
sustained if supported by substantial evidence even though 
there is also substantial evidence to support the contrary 
conclusion of the Examiner. The Examiner’s report is en- 
titled to ‘such probative force as it intrinsically com- 
mands’. (See 340 U.S. at 495). In this case, even 
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assuming that the Examiner’s report reflects a plausible 
view of the evidence, it does not negative the Commis- 
sion’s conclusions as a permissible view of the significance 
of facts shown by the evidence. There are indeed items 

of evidence supporting the Examiner’s conclusion. There 
are also countervailing factors. It is for the Commission 

to measure the force of the various vectors and to chart | 
the resultant in the parallelogram of forces.” 122 U.S. 
App. D.C. 127, 131; 351 F.2d 824, 828 (1965). 


Title 5, Section 557(b) of the United States Code Annotated provides, in 
pertinent part, as follows: 


| 
“ 


. when the presiding employee makes an initial 
decision, that decision then becomes the decision of the 
agency without further proceedings unless there is an ap- 
peal to, or review on motion of, the agency within the ; 
time provided by rule. On appeal from or review of the | 
initial decision, the agency has all the powers which it 
would have in making the initial decision except as it may 
limit ‘the issues on notice or by mule...” 


The brief of the Appellant would ignore the statutory obligations of adminis- 
trative agencies in exercising their review over initial decisions of Hearing Ex- 
aminer in adjudicatory proceedings. The Appellants, in effect, are suggesting 
that the Commission should abdicate its statutory obligations and adopt, with- 
out more, the decisions of its Hearing Examiners. Appellant’s position is sus- 
tained by neither statute, as already noted, nor by court decisions which have 
discussed the function of administrative agencies in reviewing recommended 
decisions of Hearing Examiners. Some brief discussion of some of these cases 


will illustrate this point. | 


The case of Florida Gulf Coast Broadcasters, Inc., v. Federal Communica- 
tions Commission, 122 U.S. App. D.C. 250, 352 F.2d 726 (1965) is pertinent 
here. In that case, this Court was asked to require the Commission to recon- 
sider a grant of a television construction permit. The Court held that the 
Commission was acting entirely within the field of its competence, that the 
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Commission’s Findings were supported by substantial evidence, were not arbi- 
trary or capricious, and were, therefore, conclusive. 


The case of U.S.A.C. Transport, Inc., v. United States, 235 F. Supp. 689 
(D.C., Del.); affirmed, 380 U.S. 450 (1964), involves review of Orders of the 
Interstate Commerce Commission which interpreted the scope of operating 
authority held by the plaintiff. It had been argued that the Interstate Com- 
merce Commission, in not accepting portions of the Hearing Examiner’s recom- 
mendations, erred in construing its authority to reject Examiner’s recommenda- 
tions. The Court noted the well-established doctrine that the Interstate Com- 


merce Commission is not required to accept Examiner’s recommendations. 


In the case of Braswell Motor Freight Lines, Inc. v. United States, 275 
F. Supp. 98 (D.C., W.D., Texas, 1967); affirmed, 390 U.S. 975 (1968), the 
United States District Court for the Western District of Texas was reviewing 
an action to set aside, in part, a Report and Order of the Interstate Com- 
merce Commission. The District Court upheld the decision of the Interstate 
Commerce Commission because it was supported by substantial, evidence. In 
so doing, the Court noted as follows: 


“Plaintiff attaches great importance to the manner in which 
the Commission reversed the Trial Examiner. In the final 
analysis, it is the obligation and duty of the Commission 

to make its' decision, and in so doing, it is free to accept 
or reject the recommendations of its Examiners.” 275 

F. Supp. 98, 103. 


See also Universal Camera Corp. v. National Labor Relations Baord, 340 U.S. 
474, 496 (1950); Morgan Drive-Away, Inc., v. United States, 268 F. Supp. 
886, 887 (D.C., N.D., Inc., 1967); and Federal Communications Commission 
y. Allentown Broadcasting Corporation, 349 U.S. 358, 364 (1955). 


The Appellant’s principal claim appears to be that the Decision of the 


Federal Communications Commission did not adopt the course recommended 


by the Hearing Examiner. Such a contention ignores basic Hornbook Law. 
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In his Administrative Law Text,'® the noted authority on administrative law, 


Professor Kenneth Culp Davis has stated as follows: 


“The final distillation from the case law is that the | 
primary fact finder is the agency, not the Examiner; 
that the agency retains ‘the power of ruling on facts 

. . in the first instance’; that the agency still has ‘all 
the powers which it would have in making the initial 
decision’; that the Examiner is a subordinate whose find- 
ings do not have the weight of the findings of a District 
Judge; that the relation between Examiner and agency is 
not the same or even closely similar to the relation be- 
tween agency and the reviewing court... .” 


A logical extension of the Appellant’s position would deprive parties to ad- 
ministrative agency proceedings of their rights under Title 5, Section 557(c) 
of the United States Code, Annotated. That provision of the Administrative 
Procedure Act specifically provides that parties are entitled to a reasonable op- 
portunity to submit exceptions to recommended decisions and supporting rea- 
sons for the exceptions. The administrative agency is required to show on the 
record the ruling on each exception presented. As previously indicated, the 
Commission, as a part of its review of the Initial Decision in these proceed- 
ings, also reviewed and granted ten Exceptions of the Broadcast Bureau and 
33 of the Intervenor. In so doing, the Commission was implementing the 
statutory mandate of the Administrative Procedure Act. The agency is to be 
commended rather than faulted in carrying out its statutory responsibilities in 
spch a meticulous manner. 


In light of the foregoing, it is obvious that Appellant misconstrues the 
relief available from this Court. The issue here is whether what the Commis- 
sion did, in light of the reasons it gave, was unreasonable and capricious. The 
Commission has exercised its statutory responsibilities. There is substantial 


18 x. Davis, Administrative Law Text, $10.04 (Hornbook ed. 1959). 
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evidence in support of the Commission’s Findings and Conclusions. There has 
been no abuse of administrative discretion. Accordingly, this decision should 
be sustained upon appeal. See Kessler v. Federal Communications Commission, 
117 U.S. App. D.C. 130, 326 F.2d 673 (1963); Moon ». Celebrezze, 

340 F.2d 926, 930 (1965). Kidd v. Federal Communications Commission, 
112 U.S. App. D.C. 288, 302 F.2d 873 (1962); Wyszatycki v. Federal 
Communications Commission, 105 U.S. App. D.C. 399, 267 F.2d 676 (1959); 
Massachusetts Bay Telecasters, Inc., v. Federal Communications Commission, 
104 U.S. App. D.C. 226, 261 F.2d 55 (1958). 


Il. NO USEFUL PURPOSE WOULD BE 
SERVED IN REMANDING THIS CASE. 


The Intervenor’s application for renewal of its license has been pending 
before the Commission since 1960. As has been already stated, the decision 


of the Commission has been supported by substantial evidence, reflects a pro- 


per exercise of administrative agency discretion, and should be affirmed. How- 
ever, in light of the Appellant’s contentions, it is appropriate to consider the 
implications of remand to the administrative agency for further proceedings 
since this is the relief requested by Appellant. 


Certainly, since the events at issue occurred in 1958, 1959, and 1960, the 
problems of trying to elicit further meaningful testimony cannot be ignored. 
It is unlikely that the testimony of any of the witnesses would be substantially 
changed, other than testimony of Slatkin and Edwards, both of whom have 
been discredited by the Examiner and the Commission. Unlike the Pressley 
case, where Bryant did not testify, there was a more complete record de- 


veloped in the hearing proceedings under review. 


Moreover, in the event of remand to the administrative agency, this 
Court might very well be required to deal with questions of substance raised 
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before the Commission by the Intervenor which were not reached by the Com- 


mission in light of its ultimate decision.!9 


| 

The first of the substantive errors raised by the Intervenor before the 
Commission related to the fact that Intervenor’s application was pending be- 
fore the Commission for more than six years before the Commission issued 
its Memorandum Opinion and Order designating Intervenor’s application for 
hearing. During all this time, the Intervenor was not apprised of the issues 
on which Intervenor would have had to make a burden of proof. The issues 
designated for evidentiary hearing stemmed from allegations of abuse of Com- 
mission process and misrepresentations to the Commission. Accordingly, be- 
cause of the nature of the allegations which were at issue, it is appropriate to 


draw analogy to precedent involving the criminal process. 


It has been held that due process may be denied where a formal charge 
is delayed for an unreasonable and oppressive time after the offense to the 
prejudice of the accused. 20 This Court has held that due process is violated 
where there is unnecessary and unexplained delay in the bringing of charges 
against an accused under circumstances which will prejudice his ability to pre- 
pare a defense.?! 

It is recognized that the Federal Communications Commission is not 
strictly a court. Yet, it must also be recognized that, if anything, the trend 
of the Commission process is moving closer to the procedures adopted by the 


19 These Exceptions were among nine Exceptions of the Interveror which were denied by 
the Commission as lacking decisional significance in view of the decision reached by the Com- 


mission (J.A. 63-64). 


20 See Nickens v. United States, 116 U.S. App. D.C. 338, 340 n. 2, 323 F.2d 208, 810 n. 
2 (1963). 


21 See Ross v. United States, 121 U.S. App. D.C. 233, 349 F.2d 210 (1965); woody . 
United States, 125 U.S. App. D.C. 192, 370 F.2d 214 (1966). In the Ross case, the delay 
in apprising the accused of charges was seven months from the time of the alleged: offense. 
In the Woody case, the delay period was only four months. 
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courts, as illustrated by Commission promulgation of discovery procedures used 
under the Federal Rules of Civil Procedure.” 


The Commission’s Memorandum Opinion and Order which designated Inter- 
venor’s renewal application for hearing stated on its face that the sole basis for 
hearing designation was a Petition To Deny filed by Appellant more than five 
years after Intervenor’s application had been tendered with the Commission. 
This delay, per se, substantially increased the risk that it would be difficult for 
the Intervenor to meet ‘its burden of proof with respect to serious charges af- 
fecting character qualifications.” It is well established in criminal proceedings 
that an accused can be denied due process through unexplained delay in the 
bringing of charges which prejudice his ability to prepare a defense thereto. It 
must be remembered that in the criminal process, the accused need only show 
that there is reasonable doubt that he committed the offense alleged. In this 
proceeding, the Commission decreed that the Intervenor was required to bear 
the burden of proof in refuting charges affecting character. A fortiori, the 
prejudice to the accused due to the delay in bringing charges against him is 
even greater than that which affected those charged with criminal violations. 
Indeed, it is remarkable that the Intervenor was able to make a substantial 
showing in light of the delay between the filing of his application and the 
determination of the Commission that Intervenor’s application should be des- 


ignated for evidentiary hearing. 


Moreover, in the event that this case were to be remanded to the Com- 
mission, it is respectfully submitted that the unexplained delay of the Commis- 
sion in issuing its Order of Designation would assume pivotal importance in 
respect to the issues which look towards elicitation of all the circumstances 
surrounding negotiations which led to the filing of the application of transfer 


22 See Sections 1.311, 1.313, 1.315, 1.316, 1.318, 1.319, 1.321, 1.323 of the Commis- 
sion Rules. 


23 See Carmady v. United States, 122 U.S. App. D.C. 120, 121, 351 F.2d 817, 818 (1965). 
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of control of WWIT which was approved by the Commission on November 28, 
1958,% and a consulting agreement entered into in December 1958 between 
principals of the Intervenor and former stockholders of WWIT (J.A. 259-262). 
There is no evidence in this proceeding which establishes directly why. the 
Commission was not earlier advised of the existence of the consulting lagree- 
ment. The man who knew the most about these vital facts was the late Eliot 
C. Lovett, the Washington attorney for Intervenor, who had passed away in 
1963. | 


Under the provisions of Section 154G) of the Communications Act of 
1934, as amended, the Commission is empowered to conduct proceedings in 
such a manner as will best conduce to the proper dispatch of business and to 
the ends of justice. The requirements of fair administrative hearing include 
notice of claims and an opportunity to meet them.” By unexplained delay 
in issuing its designation Order, the Commission limited the ability of the Inter- 
venor to meet its burden of proof. : 


The second substantive claim of error made by the Intervenor before the 
Commission was that the procedures followed in the Pressley hearing constituted 
denial of due process. In those proceedings of 1961 and 1962, the Appellant 
had to show that he acted reasonably in submitting affidavits which represented 
to the Commission that the Bryant proposal was instigated by the Intervenor 
or its principals to prevent competition to WWIT. Accordingly, it was proper 
to admit into evidence testimony about these representations. However, it 
must be emphasized that substantial amounts of testimony proffered in the 
Pressley case were not admitted for the purpose of showing the truth or falsity 


24 See File No. BTC-3951. | 


25 Federal Communications Commission v. WIR, The Goodwill Station, 337 US. 265, 
95 LEd 1353, 69 S. Ct. 1097 (1949). 


26 Federal Trade Commission v. National Lead Co., 352 U.S. 419, 1 L.Ed 2d 438, 77 
S. Ct. 502 (1957). 
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of representations. The result was that an enormous amount of hearsay testi- 


mony was admitted into evidence in the Pressley proceeding.?” 


Messrs. Paxton and Watts, principals of the Intervenor, were subpoened 
by the Broadcast Bureau and testified in the Pressley case. Neither Paxton, 
nor Watts, nor Intervenor were parties to the Pressley proceeding. No rule or 
statute in effect at that time provided for representation of legal counsel in 
Commission proceedings involving witnesses who were not parties to a case. 
Messrs. Paxton and Watts were subjected to intensive questioning by attorneys 
for the Appellant, the Broadcast Bureau, and by the Hearing Examiner in the 
Pressley proceeding in 1961 and 1962. Paxton tried to explain his testimony 
but was not afforded an opportunity to clarify his statements. 


Procedures by which facts are determined can assume an importance fully 
as great as the validity of the substantive law to be applied. The more im- 
portant the rights at stake, the more important must be the procedural safe- 
guards surrounding those’ rights.29 Had Paxton and Watts been represented by 
counsel in the Pressley hearing, there would have been opportunity to vigor- 
ously protect their rights in the adversary process. This right, was not, how- 
ever, afforded to them in the Pressley case. The result was impugning of their 
integrity based upon inferences, which were, in turn, based upon inferences. 


This is not conducive to effective administrative process.? It is respectfully 


27 it is also important to point out that Messrs. Slatkin and Edwards, who testified in 
the Pressley proceeding, were found to be utterly unreliable witnesses. This point was not 
lost upon the Commission in its review of the proceedings involving Intervenor’s renewal 
application (J.A. 57-62). 


28 There is now such a tule. See Section 1.27 of the Commission’s Rules and Regulations. 
See also Title 5, Section 555(b) of the United States Code, Annotated, which guarantees a 
right to counsel for witnesses under the Administrative Procedure Act. 


29 speiser v. Randall, 357 US. 513, 2 L. Ed. 2d 1460, 78 S. Ct. 1332 (1958); see, also 
K. Davis, Administrative Law Text, $4.02, 4.03 (Hombook ed 1959). 


30 See Automobile Sales Company v. Bowles, 58 F. Supp. 469 (D.C., Ohio 1945). 
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submitted that had there been afforded to Paxton and Watts representation 


by legal counsel in the Pressley proceeding, the further hearing proceedings 
under review here would not have been held in the first place. 


CONCLUSION 
review must be affirmed. 


LEE G. LOVETT 


JOSEPH F. HENNESSEY 


ERIC T. ESBENS: 
PITTMAN LOVETT FORD z = 


HENNESSEY AND WHITE Attorneys for the Intervenor, : 
1819 H Street, N.W. Western North Carolina 
Washington, D.C. 20006 Broadcasters, Inc. 


March 18, 1970. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,657 
VERNON E. PRESSLEY, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


WESTERN NORTH CAROLINA BROADCASTERS, INC., 
Intervenor. 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


STATEMENT OF THE ISSUES 


Appellee agrees with the Statement of the Issues set 


forth on page (iv) of Appellant’s brief. 


This case has not previously been before the Court. 


il 


STATEMENT OF THE CASE 


Appellant, Vernon E. Pressley, seeks review of a 
decision of the Federal Communications Commission (A. 57) 
granting after an evidentiary hearing the application of 


intervenor, Western North Carolina Broadcasters, Inc. (herein- 


after Western), for renewal of its license to operate radio 
Y/ 


(AM) broadcast station WWIT at Canton, North Carolina. — 
Because much of appellant's "Statement of the Case" 

(Br. pp. 2-15) is based on testimony which was rejected or 

which was admitted into evidence for limited purposes only, 


it is felt that a counter-statement based on the evidence 
received and the findings made will be helpful to the Court. 


Certain questions raised in an earlier Commission 
proceeding involving Pressley and the principals of 
Western ~ led the Commission to designate for hearing 
intervenor-Western’s renewal application to determine (1) 
whether the principals of Western failed to file in timely 


fashion a consulting agreement between Western and its 


L/ The official citation to the Commission’s decision (hereinafter 
Dec.) is 20 F.C.C. 2d 96 (October 15, 1969). The Hearing 
Examiner's initial decision (hereinafter I.D.) is officially 
reported at 20 F.C.C. 2d 103 (May 15, 1968). 

2/ Vernon E, Pressley, 33 F.C.C. 838 (1962). As the Commission 
moted, the findings and conclusions made in that proceeding are 
not res judicatg as to Western or its principals. See 20 F.C.C. 

2d 103 n. 1; Al. . 


sis 

prior stockholders, Beverly M. Middleton and Kermit Edney, 
as required by 47 CFR 1.613; (2) whether Dalton R. Paxton, 
Sidney A. Watts or other Western principals made misrepre- 
sentations to or concealed facts from the Commission 
concerning the total consideration between themselves and 
the prior holders of the majority stock interest in the 
licensee of WWIT, the transfer of control of which license 


was approved by the Commission on November 28, 1958; 


(3) whether Paxton, Watts, or other Western principals and 


agents promoted, supported, or otherwise participated in 
the preparation and filing of an application by B. E, Bryant 
for a new radio station for the purpose of impeding or 
obstructing the grant of Pressley’s application for a new 
station at Canton, N.C.; and (4) whether Paxton or other 
Western principals made misrepresentations to or concealed 
facts from the Commission in the hearing which was held on 
the Pressley application. In light of the evidence adduced 
under these issues, it was to be determined whether Western 
possesses the character qualifications to be a licensee and 
whether grant of its renewal application would be in the 


public interest (I.D. Par. 1; 20 F.C.C. 2d 103-104; A. 1-2). 


ah 


Alleged Misrepresentation And The Cons in: 
Agreement 


The facts as found by the Examiner regarding the 


consideration for the transfer of control of Western and the 
3/ 
related consulting agreement are essentially undisputed. 


"On October 31, 1958, an application to transfer 
control of Western . . . was filed with the Commission. The 
transferors, and their ownership interests being transferred 
were: Beverly M. Middleton, 51.58 percent; Evelyn H. Middleton, 
9.40 percent; Kermit Edney, 19.74 percent; and Donald A. Gilmore, 
10 percent. The transferees were: Sidney A. Watts; W. Barry 
Medlin, Jr.; Dalton R. Paxton; Frieda H. Burress; David R. 
Riley; and Boice M. Watts, each to acquire a 15.2-percent 
interest. The consideration was listed as $20,000 to be paid 
when the sale was consummated and an additional $20,000 plus 
interest in monthly installments over 5 years. The Commission 
granted the application on November 28, 1958. 

"The parties’ actual understanding, which had been 
negotiated primarily by Middleton and Medlin, was somewhat 
broader (footnote omitted). As suggested by Middleton, it 
contemplated that, immediately following the consummation of 
the stock sale, Western North Carolina would execute an agree- 
ment whereby it would employ Middleton and Edney as consultants 


for 5 years at a collective salary of $1,200 per month. Middle- 


a 
3/ Appellant Pressley took no exceptions to these findings 
by the Examiner. 


aS 
ton asserts that his reason for proposing this arrangement was 
because the purchasers were without broadcast experience; if} 


the corporation became insolvent the deferred payments under 
the stock purchase plan might be jeopardized; and the payments 
under the consulting contract would be paid out of day-to-day 
operations and were not to be the obligation of the individual 
stock purchasers. 

"Prior to the filing of the transfer application, 
drafts of both the stock sale agreement and the consulting | 
agreement were prepared by local North Carolina counsel and | 
submitted to Washington communications counsel for review. : 
However, the application as submitted made no reference to 
the consulting agreement. 

"On December 22, 1958, the stock transfer was 
consummated and the consulting contract was executed. .. . | 


On May 31, 1960, the consultation agreement was revised to 


provide that the then remaining balance of $63,000 would be 


reduced to $45,000 payable in annual installments of $10,000 
commencing June 1, 1960, with a final payment of $5,000 pay- 
able June 1, 1964. | 


"Neither the consulting agreement nor its revision 


was filed with the Commission contemporaneously. . .. 


"No evidence in this hearing established directly 


why the Commission was not earlier advised of the existence 


-6- 

of the consulting agreement. The details and mechanics of the 
filing of the transfer application had been left in the hands 
of Western North Carolina's communications counsel, a gentleman 
of considerable experience. While his testimony was unavailable 
due to his death in October of 1963, the essence of his advice 
to his clients may be gleaned from his response to a request 
for his opinion as to the propriety of including the afore- 
mentioned acceleration clause. In this instance, he asserted 
that the subject clause was ‘OK as far as the FCC is concerned,’ 
but might create tax problems. In reporting the matter for tax 
purposes Western North Carolina showed the payments under the 
consultation agreement as ordinary operating expenditures and 
Middleton reported his receipts as. ordinary income.” (I.D. 
pars. 3-8; 20 F.C.C. 2d 104-105; A. 2-3). 


Both Western and the Commission's Broadcast Bureau 


took exceptions to the examiner's failure to make additional 


findings of fact pertinent to the transfer and consulting agreement. 
The Commission granted these exceptions in large ae and made 
additional findings. Based upon all of these facts, it eoncluded 
that Western's principals were not guilty of misrepresentation. 


a 
Q/ Rulings on WWIT's exceptions 5-7, 20 F.C.C. 2d at 101; A. 63, 
and rulings on the Broadcast Bureau's exception 1, Id. at 102; A. 64. 


<7 = 
The Commission found that “"[t]here was testimony 
in this proceeding that the consulting agreement was part of 

: the purchase price and also that the transferees needed the 
advice of Middleton and Edney. Watts and Paxton did not 
discuss the consulting agreement prior to the purchase of the 
stock. Watts thought that the consulting agreement was pro- 

i bably a common procedure and that it was a ‘good deal’ because 
it would give the purchasers the benefit of some firsthand 
experience in running a radio station. Watts was not aware 
of any tax advantages. Paxton's understanding was that he 
was obligated only under the stock purchase agreement and that 
additional payments were the obligation of the corporation 
(footnote omitted). In the application for transfer of control | 


the parties mentioned, and submitted as an exhibit, the stock 


transfer agreement, but no mention was made of the consulting 


agreement. The application for transfer of control was signed 
on behalf of the transferors by Beverly M. Middleton and on 
behalf of the transferees by W. Barry Medlin, Jr., who is no 
longer a WWIT stockholder. On the basis of a letter which 
purports to have been signed in his behalf on October 7, 1958, 
we believe that the deceased attorney, Mr. Eliot Lovett, knew, 
when he submitted the application for transfer of control to 
the Commission, that a consulting agreement was contemplated.” 


(Dec. par. 12; 20 F.C.C. 2d 99-100; A. 60 - 61 )- 


a oe 

"The consulting agreement was part of the purchase 
price. There is no satisfactory explanation as to why the 
consulting agreement was not filed with the transfer applica- 
tion. The consulting agreement had no bearing upon the trans- 
ferees’ financial qualifications because payments under the 
agreement were the obligation of the corporation and were not 
guaranteed by any of the individual transferees. While the 
examiner found that the nondisclosure of the consulting agree- 
ment was motivated by a desire to obtain a tax advantage for 
WWIT, he did not make findings on the following significant 
testimony. Attorney Scott P. Crampton, a tax specialist, 
testified at the hearing that there was an adequate disclosure 
of the consulting fees to the Internal Revenue Service and 


that he saw no motive from a tax standpoint for nondisclosure 


of the consulting agreement to the Federal Communications 


Commission. We thus conclude that WWIT had nothing to hide 

from the Commission; that it was not guilty of any misrepresenta- 
tion; and that failure to file the agreement does not reflect 
adversely on the applicant's character qualifications (footnote 
omitted}. Accordingly, we are convinced that the examiner's 
initial decision should be reversed and that WWIT's license 


should be renewed." (Dec. par. 14; 20 F.C.C. 2d 100; A. 61-62). 


a= 5 


The Alleged Strike Application 


The second major issue centers on whether Bryant*s applica- 
tion was filed in order to impede or delay the grant of Pressley's 
application, The extent of the uncontested testimony going to this 
issue is very small, The Examiner's findings as to the background 
of the issue are that "Vernon E. Pressley, a lifelong resident of 
Canton had been employed at WWIT in a sales capacity from jue of 
1954 until October 31, 1958. His brothers, Joe B. Pressley and 
@. J. Pressley were also employed at the station; C. J. full-time 
and Joe B. as a part-time salesman. In the summer of 1958 Vernon 
Pressley heard the station was for sale and entered into negotia~ 
tions for its purchase. He considered the asking price of 
$103,000 for 90-92 percent of the stock too high (footnote omitted) , 
and his counter offer of $75,000 was rejected. Shortly thereafter 


he retained a consulting engineer from whom he ascertained that 


the frequency of 920 ke. was available for use in Canton. He 
decided to apply for such a facility, and this decision plus the 


offer of a better paying job at another station led him to resign 


at WWIT. (i.D. par. 9; 20 F.C.C. 2d 105-106; A- 3-4 )- 

"In March of 1959, Vernon Pressley filed his applica- 
tion. The owners of station WWIT did not relish the paospect| 
of competition and their reaction was sharply antagonistic. : 
Joe B. Pressley was fired (the employment of C. J. Pressley had 


been terminated shortly after the new management took over). ‘Watts, 
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one of WWIT’s owners, attempted to buy up an old note of Vernon 
Pressley’s in the hope of collecting it and thereby impairing Pressley's 
financial qualification to own a broadcast station. Dalton Paxton 
had the station’s consulting engineer draw up an interference 
chart showing the ‘extent to which Pressley's proposed station 
would cause interference to existing stations. On the basis of 
this chart he called to the attention of the management of two 
stations the fact that Pressley’s proposed station would cause 
some interference to their signals, and that they had a right 
to oppose a grant of Pressley'’s application? (I.D. par. 10; 20 


F.C.C. 24 106; A. 4). These findings were unexcepted to and 


were adopted in subecance by the Commission (Dec. par. 6; 20 
5 


F.C.C. 24 98; A. 59 ). 


— 
5/7 Appellant's brief (pp. 8-9, 10) relies on the testimony of 

Vernon and Joe Pressley regarding two meetings between Vernon 

Pressley and Dalton Paxton. Pressley’s testimony is in direct 

conflict with Paxton’s testimony in this regard..As to the testimony 
regarding these meetings (and as to anothermeeting between the Pressley 
brothers and Sidney Watts) the Examiner found (I.D. par. 48; 20 

F.C.C. 24 114; A. 13 ): 


The record also contains evidence as to two meetings 
between Vernon and/or Joe Pressley and principals of 
Western North Carolina. One meeting was with Paxton, 
the other with Watts. The evidence is conflicting as 
to who initiated the meetings and what transpired thereat. 
However, it is not material to the disposition of the 
designated issues to resolve these conflicts or to make 
findings of fact regarding the meetings. If the Pressleys' 
version were to be accepted it would only tend to demonstrate 
that Paxton and Watts were attempting to discourage prosecu~ 
tion of Vernon Pressley's application by various means not 
directly related to the Bryant application, and this point 
has already been made. If the Paxton-Watts version were 
accepted, the Pressleys would be put in a bad light, but 
resolution of the designated issues would not be advanced. 
Under such circumstances, no useful purpose would be 
served by a detailed analysis of the record or the com- 
position of precise findings of fact. 


Pressley did not take exception to this finding by the Examiner. 


hie 

The basic testimony as to B. E. Bryant's application | 
was given by Bryant, himself, who is not a party to this 
proceeding and who was Pressley*s witness; Paxton, a 


Western principal; Hal Edwards, a former employee of Bryant's 


who was’ sponsored as a witness by Pressley; and Eugene Slatkin, 


a former WWIT employee whose own station license had been 

revoked primarily for misrepresentations and false statements 
&/ 

to the Commission and who was sponsored as a witness in this 


proceeding by Pressley. 


The Examiner found the testimony of Pressley’s wit- 


nesses Slatkin and Edwards "entitled to no weight whatsoever in 


determining the facts. Slatkin is an out-and-out liar whose 
misrepresentations have required the Commission to revoke his, 
license. He blatantly offered his testimony to Pressley for 

a price, even warning him that it was for sale to the highest 
bidder. On the very facts now at feane he has knowingly and 
deliberately sworn to irreconcilably conflicting versions of | 
events. It is apparent that much of what he had said was false; 
and it would be sheer speculation to assert what portion, if amy, 
of his various tales is true. Responsible men in the conduct of 
their affairs would be ill-advised to act upon the statements of 


 ——— A 
6/ Mountain View Broadcasting Co., 25 Pike & Fischer, R.R. 771 
(1963). 


hi 
any man who has displayed Slatkin'’s contempt for truth. This 
initial decision will not rely upon him. 

"Edwards fares but little better. Assuming, arguendo, 
that his version of events was true, the Bryant application was 
a strike application from its inception and Edwards could not 
have failed to know it. For him to swear now that he did not 
become aware of its true nature until some time later is 
ineredible, and the fact that he makes such assertion renders 
his whole testimony suspect. Moreover, his story is implausible 
in its basic premise. He asks the Commission to believe that 
he turned down Paxton's invitation to file in his own name 
because he lacked the resources to finance it, yet he claims 
Paxton was to furnish the financing himself. One assertion or 
the other must' fall: either Paxton was going to put up the 
money, in which case there was no earthly need for Edwards to 
dilute his ownership share by bringing in Bryant; or Bryant 
was needed to capitalize the venture, in which case the 
assertion that Paxton was to finance *‘t is false. When these 


fundamental incongruities are coupled with the inconsistencies 


7/ 
of detail set forth at paragraphs 29 to 34, supra, it becomes 


very difficult to regard Edwards as a reliable witness. In 
addition, there are other impediments to crediting his testimony. 
Mr. Fred Sigman, a member of the bar and a disinterested witness, 


tells of events sharply conflicting with Edwards’ verson of the 


7 I.D. pars. 29-34; 20 F.C.C. 2d 109-110; A. 8-9. 


arse 


scope and extent of his own activities. Sigman's testimony 
reveals that at the time these events transpired, Edwards 
made no claim, even to the man he sought to employ as attorney, 
that Paxton was involved in the application. Of at least 
equal importance is the revelation that Edwards sought to raise 
a substantial sum of money in connection with the application, 


a fact wholly inconsistent with the claim that Paxton was 


financing the entire affair. Finally, there is the fact that 


Edwards, in effect, told Pressley that his testimony was for | 


sale and named his price. ... Plainly, Edwards’ testimony 


is false in vital areas. He has forfeited the right to be 


believed, and no portion of this initial decision will rest 


upon his statements.” (I.D. pars. 40-41; 20 F.C.C. 2d 112; 

A. 10-11). : 
No party took exception to these findings which the 

See aya hee (see, Dec. par. 9 n. 7; 20 F.C.C. 2d. 98 n. 75 


A. 60 ). Thus the basic findings as to the B. E. Bryant | 

! 
8/ Although Slatkin's testimony was rejected as wholly unreliable, 
appellant’s brief relies on it at p. 10. Appellant's brief (p. 9) 
also relies on the testimony of Vernon Pressley's brother, Joe B. 
Pressley, who testified as to matters he told Vernon that he had 
heard from Slatkin. The testimony was double hearsay and the: 
Examiner admitted it only for the purpose of establishing whatJoe 
told his brother Vernon (Tr. 611, 612, 613, 615-616; A. 142-144).| Since 
what Joe told- Vernon was not relevant to any of the issues; in the 
proceedings, no findings were made on Joe Pressley's testimony. 
Pressley took no exceptions to the Examiner's failure to make ‘such 
findings and the Commission likewise based no findings on Joe 
Pressley*s testimony. 
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application and what its purpose was were based principally 
on the testimony of Bryant and Paxton, (The Examiner’s findings 
in this regard are set out at I.D. pars. 14-28; 20 F.C.C. 2d at 
106-109; A. 4-8). 

Hal Edwards approached his former employer, B. E. 
Bryant, and alerted him to the availability of a frequency in 
Asheville, which was potentially profitable. This sounded good 
to Bryant, who telephoned Dalton Paxton, whom he knew and with 
whom he had worked a few years before. Bryant knew Paxton was in 
broadcasting, so he sought his advice. A local engineering 
consultant was unavailable and referred Bryant to Nugent S. 
Sharp, an engineer in Washington, D. C. Paxton and Bryant 
called Sharp, who found Bryant's proposal workable after a 
preliminary chéck and agreed to see Bryant in Washington the 


next day, April 26, 1960 (I.D. pars. 14-15; 20 F.C.C. 2d 106- 


107; Tr. 1019-1020; A. 4-5 ). 


Bryant flew to Washington with Paxton because Bryant 
disliked traveling alone. They met with engineer Sharp, who 
accepted a retainer from Bryant and recommended a lawyer to 
help prepare Bryant's application. That lawyer was unable to 
take the case, but he recommended Washington communications 
attorney Sam Miller, whom Bryant visited and retained (I.D. 


pars. 16-17; 20 F.C.C. 2d 107; A. 5-6 ). 


Sa S 


The engineer, Nugent Sharp, testified that he had never 


had any contact with Paxton prior to the Bryant-Paxton phone call 

to him on April 25, 1960. Paxton did not remain present during the 

entire meeting between Bryant and Sharp on the next = 

Sharp told Bryant that he estimated the entire job would cost 

$1500. Eventually it cost approximately $1700, which Bryant 

paid by personal check. Sharp received nothing from Paxton 

or Western, and Sharp satisfied himself that Bryant's applica- | 

tion was sincere, in good faith,and for the purpose of going 

on the air with an actual radio station (Tr. 994-995, 996, 

998, 1001, 1022-1025, 1035-1036, 1036-1037; A. 189-197, 201-206) . 
During the course of April 27, 1960, Bryant's appli- 

cation was prepared at his home. Bryant asked Eugene Slatkin, 

a boyhood friend, to help prepare it since he had the experience 

and background of filing his own application with the Commission. 

Slatkin was a WWIT employee and Paxton allowed him to trade time with 

another WWIT employee in order to be free to help Bryant. Bryant paid 

Slatkin $50 for his services. There was no evidence that any: WWIT 

employee or principal, other than Sse participated in the 


preparation of Bryant's application (I.D. pars. 18-19; 20 


See ee 
9/ Appellant's statement (Br. p. 14) to the contrary is erroneous. 
J0Q/ Slatkin’ received a $5f check from WWIT dated April 20, 1960, for 
services in developing a new program format for WWIT. There is no 
creditable evidence that this was in any way related to the Bryant 
application (I.D. par. 26; 20 F.C.C. 2d at 109; A. 7 , and Dec. 


par. 9; 20 F.C.C. 2d at 98; A. 59-60). 


aon 
F.C.C. 2d 107-108; A. 6, and Dec. par. 9; 20 F.C.C. 2d 98; 
A. 59-60) . 

Paxton came by Bryant's house on April 27 and, as a 
result of a prior discussion, bought a mineral interest from 
Bryant, who was at that time engaged in the promotion of oil 
property in Kentucky. There was no evidence that this trans- 
action took placé to enable Paxton to contribute to Bryant's 
application expenses (I.D. par. 20; 20 F.C.C. 2d 108; A. 6, 
and Dec. par. 8; 20 F.C.C, 24 98; A. 59 )- 

On April 29, Paxton and Bryant flew to Washington. 


Bryant paid the expenses and consulted with Nugent Sharp and 


attorney Miller, who reworked the application. Paxton saw 


his own lawyer on business and he thinks he went with Bryant 
on his visits to Sharp and Miller, but Bryant does not recall 
Paxton being present at the meetings (I.D. pars. 21, 27; 20 
F.C.C. 2d at 108, 109; A. 6and7, and Dec. par. 7; 20 F.C.C. 2d 
at 98; A. 59): Nugent Sharp did not recall seeing Paxton 
on April 29 (Tr. 1005-1006; A. 198-199). 

On the 'basis of this evidence, the Commission rejected the 
examiner's conclusion that Paxton provided money for Bryant to 
meet his expenses as an applicant, and it was unpersuaded that 
Paxton instigated Bryant's application. "Rather, we find that 


Bryant, after he had decided to apply for the radio license, 
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received a modicum of assistance from Paxton, a prior eee 
ance” (Dec. par. 9; 20 F.C.C. 2d at 98; A. so : 
On the issue of the strike application, the Commission 
concluded (Dec. par. 10; 20 F.C.C. 2d 99; A. 60): 


In light of the evidence in this unusual 
case, we are not prepared to deny renewal of 
WWIT's license. Bryant appears to have been 
seriously interested in obtaining a license 
at Asheville, but he dismissed his application 
after the Broadcast Bureau raised a substantial 
question about the validity of his engineering 
proposal. Finally, we believe that Paxton'’s 
action, recognizing the potential advantage to 
WWIT of Bryant's application, is quite different 
from the act of instigating an application to 
compete with Pressley’s application. 


On these findings and conclusions the Commission 


based its ultimate determinations that Western's principals 


were qualified to be Commission licensees and that the grant 
1 
of Western's renewal application was in the public interest. 


From this determination Pressley appeals. 


| 
aca eT aE eee | 
1l/ Hal Edwards indicated that Paxton recruited Bryant as an 
applicant through Edwards, but the Examiner and the Commission 
rejected his testimony in light of his total unreliability as 
a witness (Dec. par. 9 n. 7; 20 F.C.C. 2d at 98 n. 7; A. 60 n. 7). 
12/ The Commission also concluded “that no showing has been made 
that Paxton or any other principal of WWIT made misrepresentations 
or concealed facts in the Vernon E. Pressley, et al. proceeding.” 
(Dec. par. 14 n. 10; 20 F.C.C. 2d 100 n, 10; A. 62 ). Pressley 
does not take issue with that conclusion on appeal. 


ais) 

ARGUMENT 
THE COMMISSION'S DETERMINATION THAT THE 
APPLICANT WAS INNOCENT OF ANY MISREPRE- 


BEELICAN, Who iN 
SENTATION REFLECTING ADVERSELY ON ITS | 


CHARACTER QUALIFICATIONS HAD SUBSTANTIAL 
SUPPORT IN THE RECORD AND WAS A REASONABLE 


EXERCISE OF COMMISSION DISCRETION. 


In light of the facts of record concerning Western's 


WWIT 
1958 purchase of a majority of the stock of radio station WEPT, 


the Commission concluded that neither Paxton, Watts, nor other 
present Western principals misrepresented the purchase price of 
Western's stock and ‘that their failure to file the consulting 
agreement did not reflect adversely on their character qualifica- 


tions as licensees. This determination was clearly a reasonable 


one with ample support in the record. 


It is undisputed that notice of the contemplated con- 
sulting agreement (between the transferors Middleton and Edney, 
on one hand, and the corporate licensee of WWIT, on the other) 
should have been filed with the Commission as a part of the transfer 
application. There’ is no evidence indicating that Watts, Paxton 
or any of the then, or present, principals of Western intended that 
it not be tae moles the Commission observed, the information con- 
tained in the consulting agreement would not have affected approval of 


the transfer application, since it did not bear on the transferee's 


financial qualifications. Nor was there any other apparent motivation 


137 The terms of the transfer were negotiated by Barry Medlin, Jr., 


for the transferees. He is no longer a principal of WWIT (Dec. 
par. 12; 20 F.C.C. 2d 99; A. 61, and A. 154-155). 
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ly/ 
for not filing the agreement. The attorney who actually 


submitted the application and who represented the transferors and 
later the new owners of WWIT died, and the record contains no 

specific explanation as to why notice of the contemplated agree- 
ment was not provided with the transfer application or as to why 


such agreement was not filed when executed (Dec. pars. 11-145 


20 F.C.C. 2d 99-100; A. 60-62). 
Appellant does not contend that the failure to File ‘the 
agreement was intentional, willful, or even that it represented 
negligence on the part of Western's principals. Rather, appellant 
contends that the mere failure to file, without more, constitutes 


a misrepresentation reflecting so adversely on the applicant's 


character qualifications that its renewal should be denied (Br. 


pp. 17-22). The Commission disagreed, determining that the failure 


to file, though violative of its rule, was not occasioned by an 
intent to deceive and did not, therefore, reflect adversely on 
the applicant's character qualifications. 

The Commission acted weli within its discretion in 
making this determination, It is well settled that ". . - it 
is the Commission, not the Courts which must be satisfied that 
the public interest will be served by renewing the license. And 
the fact that . . . [the Court] might not have the same 
determination on the same facts does not warrant a substitution 


of judicial for administrative discretion since Congress has | 


ee 
14/ The examiner felt the non-disclosure was motivated by a' desire 
to obtain tax advantages; the Commission found otherwise, noting that 
the Examiner had failed to consider the testimony of a tax specialist 
that no such advantage would accrue from the failure to file, Mec. 
par. 14; 20 F.C.C. ed 100; A.61-62). See page 21, infra. 
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confided the problem to the latter." F.C.C. v. WOKO, 329 U.S. 223, 229 


15/ 
(1946). Likewise, this Court has recently made clear that the find-~ 


ing of misrepresentatimn, vel non, and the weight to be accorded a mis- 
representation, if found, are matters for the Commission's determination. 


The case law under . . .[47 U.S.C. 308(b)] 
has made it clear that the Commission may 
weigh misrepresentations of fact by an 
applicant against his character qualifica- 
tions. See, e.g-, Charles P, B, Pinson, 
Inc. v. F,C.C., 116 U.S. App. D.C. 106, 321 
F.2d 372 (1963). However, questions respecting 
misrepresentations of fact, are perforce, fact 
questions peculiarly within the provinceof the 
Commission to consider. As long as the Commis- 
sion is cognizant of the issue raised and, upon 
the record, reasonably resolves that issue on 
behalf of the applicant, this court will not, 
and cannot, set that determination Stee 
WEBR, Inc. v. F.C.C., Case No. 22,526 (D.C. 
Cir,, August 14, 1969), Serer pe 9. 

l 


As the examiner pointed out, Issue 3 of the designation 
order presupposes that the Commission's rules required the filing 
of ‘the consulting agreement when it was executed. The undisputed 
evidence established that it was not filed. But the Commission 
designated as an entirely separate issue the question whether 
the principals of Western misrepresented the consideration paid for 
eS ee ee 
LS/ In WOKO, supra, the Supreme Court found it within the Commis- 
Sion's discretion to deny renewal where one of the licensee's 
principals withheld facts from the Commission, not out of 
inadvertence, but purposefully over a period of twelve years. 
WOKO, supra, at 225-226 and 228-229. The Commission's denial of 
renewal in those circumstances is not inconsistent with its grant of 


renewal in the instant case. 
16/ I.D. par. 58; 20 F.C.C. 2d at 116; A. 15 . 
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the transfer of the majority stock of the licensee. Thus, it| appears 
clear that, contrary to appellant's contention, it was never con- 
templated that evidence of failure to file, without more, would prove 


17/ 
misrepresentation,. 


The Examiner recognized that "it is essential to deter- 


mine whether . . . [the failure to report] was calculated or 
inadvertent." He found no evidence of calculation or intent in 
the record; however, he eee intent by inferring motive from 
possible tax advantages. The Commission on review noted that 
the Examiner's inference of a tax motive ignored the direct evi- 
dence of the expert witness that there could be no tax advantage 
from failure to file. Since the Examiner's inference of motive 
was the only support for his conclusion of intent and calculation, 
when the former inference collapsed so also collapsed the oom 
clusion that the failure to file was not inadvertent. Appeltant 
cites no instance where the Commission has concluded that 


inadvertent failure to file information constitutes a. misrepresenta- 
tion reflecting adversely on a licensee's character qualification 


17/7 “In a false representation or pretense, there is involved-- 
alike in all varieties of offense, and in most civil cases as well 
as in criminal cases--the general notion of Intent to deceive. 
Within this, and usually decisive in showing it. . . is the element 
of Knowledge.” 2 Wigmore, Evidence §321 (3d. ed. 1940). 

i8/ I.D. pars. 53, 55-57; 20 F.C.c. 2d 115-116; A. 14, 15. 


19/ 
and we know of none. 


20/ 
In Hall v. F,C,C., this Court held that the Commission 


need not disqualify an applicant even for a calculated, deliberate 
and mot insignificant misrepresentation, Rather, the Commission 
may, if it chooses, consider other matters and circumstances 
which could on balance lead it to conclude that grant of an applica- 


tion was warranted. Id. at 103 U.S. App. D.C. 251. A fortiori, in 


ee ee 
19/ The Commission did not, as appellant implies (Br. 

p. 20}, grant WWIT’s renewal because it found no motive for or 
materiality to an established misrepresentation. Rather it granted 
renewal because it found no misrepresentation by the principals of 
the applicant. This clearly distinguishes the present case from 
Independent Broadcasting Co. v. F,C,C., where the “evidence left 
no doubt as to misrepresentation and concealment,” 89 U.S. App. 
D.C. 396, 398, 193 F.2d 900, 902(1951); Saul Miller, where there 
was "abundant evidence aside from the factor of motive of Miller's 
misconduct," 1 F.C.C. 2d 1388, 1390 (Rev. Bd.,. 1965); and Broadcasting 
Service Organization, Inc., where the Commission found knowing mis- 
representation, LL F.C.C. 1057, 1069 (1947), affirmed per curiam 
377 U.S. 901 (1949), reversing 84 U.S. App. D.C. 152, 171 F.2d 
1007 (1948). The Ohio Valley Broadcasting Corp. decision (21 F.C.C. 
678 ), merely clarified a hearing issue inquiring as to 
whether full disclosure of a transaction had been made to the 
Commission. Id. at 21 F.C.C. 682. Later events rendered specific 
findings on that issue umnecessary. Ohio Valley, 22 F.C.C. 745 
(1957). In any event, the Commission's decision there, at 21 F.C.C. 
681-82, is in no way inconsistent with its determination here. 

Appellant also relies on Hall v. F.C.C., 99 U.S. App. D.C. 
86, 237 F.2d 567 (1956), where this Coyrt concluded that a mis- 
representation is not excused because it is immaterial. But here, 
the Commission found no misrepresentation, immaterial or otherwise. 
Tt found no intent to obscure anything fzem the Commission. Finally, 
Robinson v. F.C.C., 118 U.S. App. D.C. 144, 334 F.2d 534 (1964), 
eited by appellant as Palmetto, is also readily distinguishable : 
for there the Ceurt based its decision on the Commission's conclusion 
that the applicant had been willing to deceive the Commission. 
28 103 U.S. App. D.C. 248, 257 F.2d 626 (1958). 
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the circumstances of this case, where there is no willfulness 


or even a pattern of conduct amounting to carelessness, the 
Commission could reasonably find that the failure to file 
the required material did not constitute culpable misre- 
presentation, and did not warrant denial of renewal. 

Other decisions of this Court clearly support 
the Commission's decision. For example, in Commmity Broad- 
casting Corp. v. ai oe was found that the Commission 
properly refused to disqualify or even to give an emphatic 
comparative demerit to an applicant which had failed to 
file required material where the Commission found there 
had been "no purpose to evade or deceive.” Id., at 124 
U.S. App. D.C. 231 n. 1. And in City Cabs, Inc. v. F,C.C., 
the Court affirmed the Commission's grant of a license to 
a non-broadcast applicant in whose application misstatements 
existed but where no willful or deliberate intent to deceive 


on the part of the applicant was found. So here, where the 


wS. App. D.C. 230, 363 F.2d 717 (1966). 
.S. App. D.C. 136, 275 F.2d 165 (1960). 
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Commission found that no willfulmess or intent to misrepresent 
or conceal could be attributed, directly or by inference, to 
the applicant, it properly found no adverse reflection on the 
applicant's character. 

The Commission has granted licenses to applicants 
who have failed to report relevant information and have re- 
ported erroneous information where it was determined that 
the licensee's derelictions were the result of negligence 
due to inexperience and not the result of willfulness. Beamon 
Advertising, Inc., 1 F.C.C. 2d 28, 42-47 (Rev. Bd., 1965), 
vev. denied 1 F.C.C. 2d 1612 (1965). It has been held no bar 


to the grant of an application that an "inaccurate representa- 


tion" was found in an application where it stemmed from the 


applicant's "misjudgment and error and not from a wilful or 
deliberate attempt to deceive or mislead the Commission.” 
Neil N, Levitt, 33 F.C.C. 720, 725 (Rev. Bd., 1962). 

The "decision" in Raul Santiago Roman, 1 R.R. 2d 
28 (1963), relied on by appellant is merely a hearing designa- 
tion order. After the hearing, the examiner found that con- 


ceeded "non-disclosure by the applicant . . . of information . .. 
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was neither wilful nor intended to conceal any facts from 
the Commission, nor intended in any way to mislead or deceive | 
it.” Raul Santiago Roman, 38 F.C.C. 299 at 316. The 
examiner concluded that the applicant was "qualified in all 
respects to be a licensee . . .” Id. at 319. On appeal, 
the Review Board determined ae other grounds that the 
application could not be granted, but it affirmed the examiner's 
findings and conclusions as to the applicant's good faith and 
consequent character qualifications. Raul Santiago Roman, 
38 F.C.C. 290 at 297-98, rulings on Exception numbers 6, 7; 


22, 23, 24. ‘Thus the findings and conclusions in Roman, supra, 


are wholly consistent with the decision in this case. 
In sum, the Conmine tons finding that the appli-_ 
cant's principals harbored no intent to mislead the Commission 
and that the failure to file the consulting agreement was not 
willful has substantial support in the record. The Commission's 
conclusion tat the innocent failure to report did not | 
constitute a misrepresentation reflecting adversely on the 


applicant was clearly reasonable and well within the Commis- : 


sion's discretionary province. 


—_—_—_—_— 
23/ 38 F.C.C. 290 (1965), recon. den. 38 F.C.C. 619 (1965). 
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II. THE COMMISSION'S DETERMINATION THAT WESTERN'S 
PRINCIPALS AND AGENTS DID NOT PARTICIPATE IN 
A STRIKE APPLICATION WAS A REASONABLE ONE WITH 
SUBSTANTIAL SUPPORT INTHE RECORD. = 
As set forth above (p. 20), the resolution of fact 
questions is within the Commission's province and such resolution 
is dispositive if supported by substantial evidence. WEBR Inc.v.F.C.C, 
Case No. 22,526 (D.C. Cir., Aug. 14, 1969), Slip Opinion pp. 1-2, 
6 and 9; Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951). See, 
Corbett v. F.C.C., Case No. 19,221 (D.C. Cir., Nov. 9,1965), 6 Pike & 
Fischer, R.R. 2d 2023. In view of the imaginative and selective 
treatment of the record evidence in Pressley's brief (pp. 
22~32}, a review of what the record does reveal pertinent to the 
issue of B. E. Bryant's application is appropriate. 
B. E. Bryant got the idea of obtaining a permit for an 


AM facility to operate in Asheville, North Carolina, on 920 kHZ 


from Hal Edwards,'a former employee. He sought the permit with 


the intent te construct and operate the station which he felt 
would be a profitable venture. Paxton did not initiate or pro- 
mote the idea to Bryant. Bryant sought Paxton'’s advice only 


o4/ 
after he had become interested in seeking the permit. 


a 
24/ I.D. pars. 14-15; 20 F.C.C. 2d 106-107; A. 4-5; Dec. par. 
10; 20 F.C.C. 24 99; A. 60. See Tr. 1036-1037; A. 205-206. 
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The only basis for inferring that Paxton was an 
instigator or amoving force in the Bryant application came 
from Edwards' testimony. But Edwards, the examiner and the Com- 
mission each found,had forfeited the right to be believed. | 
The examiner determined that "no portion of this initial 
decision will rest upon his statements.” Nonetheless, some of the 
examiner's ene did rest on Edwards’ testimony. These 
were rejected by the sectesinenee : 
The examiner thought it a "fortuitous coincidence" 
that Bryant sought Paxton's advice (I.D. par. 14 n. 6; 20 
F.C.C. 24 107 n. 6; A. 5). However, this ignores the 
obvious fact that Bryant could not.turn to Asheville broad- 
casters since he was seeking to compete against them and it : 
ignores the fact that Bryant knew Paxton and knew “he was in i 
the radio business and knew something about it, I knew nothing." 
Tr. 156; A. 79. i 
The Commission determined that Paxton gave no 
financial aid to Bryant. Paxton did buy a mineral lease from 


27/ : 
Bryant. Appellant argues (Br. p. 28) that it may be inferred 


OO : 
25/ I.D. pars. 44, 4u5, 49, 50; 20 F.C.C. 2d 113-115; A. 12, 13-14. 
26/ Dec. par. 9 n. 7; 20 F.C.C. 2d 98 n. 7; A. 60. ! 


27/ Dec. pars. 7-8; 20 F.C.C. 2d 98; A. 59. 


a i 
that this transaction was a sham because Paxton failed to 
record the lease and, further, because the amount of the 
lease, $500, equaled the amount of Bryant's engineer's 
retainer. There is no evidence that Paxton's failure to 
record this lease was SOY or that Paxton knew the 
amount of the engineer's eee Appellant also fails to con- 
sider the fact that Bryant paid a total of $1700 to his Washington 
engineer and that, in addition, he paid unspecified legal fees to 
his Washington counsel, plus all of the other ordinary expenses 
incurred in ae with the preparation and prosecution of an 


application, 


At Bryant's request Paxton allowed his employee, Eugene 


Slatkin, to trade a duty day at WWIT with another nee so that 
0 


Slatkin could help Bryant fill out his application. This was a 
thoroughly reasonable request by Bryant, since Slatkin had recently 
undergone the experience of filling out his own application for a 


station permit and Bryant and Slatkin were from the same town and 
31/ 
knew each other. 


Pressley argues (Br. p. 23) that a $50 check which 
Paxton gave Slatkin for developing a new program format for WWIT 


was in reality for Slatkin's work on Bryant's application. This 


(oe 
28/ See Tr. 876; A.170-7L Tf in fact the failure to record had 
been an aberration from the norm, Paxton would hardly have indulged 
in it had he been attempting to perpetrate a sham.” 

29/ Thus, when viewed in this totality, the $500 which appellant 
tried to link to Paxton would not significantly contribute to the 
overall expenses of filing and prosecuting the application. 

BO/ I.D. pars. 18, 25; 20 F.C.C. 24 107, 108; A. 6, 7 and Dec. 
par. 9; 20 F.C.C. 2d 98; A. 59-60. 

31/ I.D. par. 18; 20 F.C.C. 2d 107; A. 6. See Tr. 199-200; 

A. 84. 
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imaginative theory lacks credible record support, ignores the record 
fact that Bryant, himself, paid Slatkin $50 for filling out Bryant's 
ase and defies common sense which would indicate that 
had Paxton, in fact, wanted secretly to pay Slatkin for work on 
Bryant's application he would have done so in cash avoiding the 
need for the elaborate plot hypothecated by a In any 
event ™ . . . the possibility of drawing two inconsistent conelu- 
sions from the evidence does not prevent an administrative agency's 
finding from being supported by substantial evidence.” Consolo v. 
Federal Maritime Commission, 383 U.S. 607, 620 (1966). 

The foregoing are the facts of record concerning the 
filing of the Bryant application. It appears to be the thrust of 


appellant's argument (Br. pp. 22-32) that any participation by 


Paxton in Bryant's application with a desire to defeat Pressley's 


competing application renders Bryant's application a "strike" 
and warrants denial of Western*s renewal application. As we have 
shown the evidence is such that the Commission could reasonably 


find that there was not a sufficient nexus between Paxton and .the 


Bryant proposal to warrant a determination that the former abused 


32/7 1.D. par. 20; 20 F.C.C, 2d 108; A. 6. 
33/ Slatkin's own diverse versions of this incident (summarized 


at I.D. pars. 36-40; 20 F.C.C, 2d 111-112; A. 9-11) induce only 
incredulity and were rejected by both the examiner and the Commission. 
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the Commission’s processes by instigating or sponsoring Bryant's 
application. 

But aside from this, an analysis of relevant Commission 
decisions makes clear that appellant's brief inaccurately states 
the Commission's policy applicable to strike applications at the 
time the conduct here in question occurred. It is clear that at 
that time there was a reasonable basis for interpreting outstand-~ 


ing Commission decisions as standing for the proposition that an 


intent to build was the ultimate test as to whether or not a 
34u/ 
filing constituted a strike application. In a decision adopted 


on the same day as its decision in the present case Commissioner 
Cox, writing for the Commission, recognized the reasonableness 
of that interpretation: 


The WIDU/Al-Or filings took place in 1960 
and 1961, almost ten years ago. . . . We note 
also, although advice of counsel cannot excuse 


pk A i 
34/7 The “strike™ or "block" application issue stems from the 
representation made by all broadcast license applicants to the 
Commission that “this application is not filed for the purpose of 
impeding, obstructing, or delaying determination on any other 
application with which it may be in conflict.” F.C.C. Form 301, 
Application for Authority to Construct a New Broadcast Station 
License, Pike & Fischer, R.R. 4 Current Service 98:301-2. In 
Ashbacker Radio Corp, v. F,C,C,, 326 U.S. 327 (1946), the Commission's 
brief expressed concern that a hearing requirement for mutually 
exclusive applications would encourage bad faith applications 

filed only to defeat other applicants. The Supreme Court expressed 
awareness of the problem when it stated "We hold only that where 

two bona fide applications are mutually exclusive . . -” a hearing 

is required, 326 U.S. at 333. After the Ashbacker decision the 
Commission amended the application form to include the above-quoted 
representation. 
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a clear breach of duty by a licensee, that the 
Al-Or application was filed only after Al-Or 
obtained the legal go-ahead from counsel who 
understood Commission precedent to be that the 
crucial consideration in matters of this nature 
was the presence of a good faith intent to 
construct and operate a station if an authoriza- 


tion were granted. Asheboro Broadcasting Co., 
20 F.C.C, 2d 1, 3 (1969). 


Bryant's good faith intent to pursue his application and to operate 
! 

35/ 

In an early decision, Louisiana Broadcasting Co., | the 


his facility upon grant has not been ealled in question. 


Commission had stated that the determinative question was 
"whether the applicant . . . acted in good faith in filing the 
application, i.e., whether they sought a construction permit with 

a sincere desire of constructing a station . . . or merely for the 
purpose of preventing a grant of ... [another] application." 

Id. at 4 Pike & Fischer, R.R. 459. In Louisiana Broadcasting, the 
Commission disregarded the individual activities and motives of 

one member of the applicant corporation prior to its formation. 
because "once Weber associated himself with the applicant corporation, 


he fully intended to construct and put into operation a station 


at Baton Rouge . ... Accordingly we mst conclude that the 


application . . . was filed in good faith. .. .” Id. at 459-460. 
| 


Since Bryant prosecuted and enlisted Paxton's aid in prosecuting his 
| 

35/7 4 Pike & Fischer, R.R. 441 (1949). 
| 


Sesh 


application for the purpose of obtaining a grant and operating a 


station, his application was bona fide and not a strike applica- 


tion under the Commission's Louisiana Broadcasting decision and 
36/ 
its progeny. 

Subsequent to the events surrounding the Bryant applica~ 
tion, the Commission adopted its decision in Capitol Broadcasting 
Co., 29 F.C.C. 677 (1960), relied on here by appellant. In 1956, 
Capitol filed an application to construct an AM facility on 730 kHz 
in Lansing Michigan. Later one W. A. Pomeroy filed an application 
for use of the same frequency at Tawes, Michigan. The two applica- 
tions were mutually exclusive and Capitol suspected that Pomeroy 
had filed against it to protect an existing Lansing station (WILS), 
owned by Pomeroy and relatives. Roger S. Underhill, Capitol's 
president, with Capitol*s knowledge and active support (a $28,000 
loan), filed an application to construct an AM facility at Tawes, 
which was not mutually exclusive with Pomeroy's application, but 
which would obviously compete with it if both were granted. 


Underhill obtained his permit and then attempted to sell it. 


rT 


36/ Grand Haven Broadcasting Co., 14 F.C.C. 1236 (1950); Niagara 
Frontier Amusement Corp., 18 F.C.C. 559, 560 (1954), modified in 

other respects at 18 F.C.C. 556 (1954); Appalachian Broadcasting 

Corp., Ll Pike & Fischer, R.R. 1402 (1957); and Plainview Radio, 

2u FLC.C. 405, 415-419 (1958). 
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The Commission concluded that Capitol must answer for Underhill's 
improprieties including misrepresentation of his financial backing 


from Capitol and his evasiveness and lack of candor as a witness. 


Coupling all these matters, the Commission denied Capitol's appli- 
37/ 


cation. 29 F.C.C. 681-682. Upon reconsideration in Capitol, the 
Commission stated that the prior decisions in the area were not 
controlling to the facts in Capitol and emphasized that Underhill's 
eagerness to sell his Tawes facility was inconsistent with his | 
earlier expression of desire to own and operate the Tawes eration 
30 F.C.C. 3. We emphasize that even if Capitol were applicable 

to the present case, the Bryant application does not fall within 
the Capitol standard, since the Commission found that the : 


principals of Western did not financially back or support 
| 


the Bryant application, that they did not instigate its filing, 
and that there was never any doubt cast on Bryant's intent to : 


pursue his application and to construct and operate his station 
38/ 
if he received a grant. 


37/ 30 F.C.C. 1 (1961). 

38/ W. A. Pomeroy's application for Tawes was denied on unrelated 
grounds, but in dicta the Commission stated his application had 
been filed at least in part to impede Capitol and to that extent 

he acted in "bad faith.” The Commission did not pass on its effect 
on his character qualifications. Capitol, 29 F.C.C, 682. On the 
basis of the record of Underhill's action in Capitol, the 
Commission revoked Underhill’*s license for his Tawes facility. 
Roger S. Underhill, 22 Pike & Fischer, R.R. 801 (1961). 
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In a decision subsequent to Capitol the Commission's 
Review Board noted: 


The test formerly applied under the "strike" 

issue' was whether the applicant intended to 
construct and operate a station. Johnston 

roadcasti o., 3 R.R, 1784 (1947); Grand 
Haven Broadcasting Company, 6 R.R. 452 (1950); 
Louisiana Broadcasting Company, 4 R.R, 441 

(1948). Once this intent was shown, no addi- 
tional showing was necessary to establish good 
faith filing. However, the Commission has more 
recently held that irrespective of a finding of 
intent to construct, an application can be denied 
where there exists an improper motive in the filing 
of the application, such as a desire to impede, 
obstruct, or delay grant of another application. 
Capitol Broadcasting Co., 29 FCC 677, 20 R.R. 979 
(1960), reconsideration denied 30 FCC 1, 20 R.R, 1011 
(1961). Under this inquiry, the applicant must assume 
the burden of proving that his application has been 
filed for a proper purpose. Blue Ridge Mountain 


Broadcasting Co., Inc., 37 F.C.C. 791, 800-801 
(Rev. Bd. 1964). 39/7 


The Commission's finding that Bryant's application was neither 


instigated nor filed with any improper motive has firm basis 

in the record and dictates the conclusion that it did not consti- 
tute a strike application even under the Blue Ridge standard. 

In Blue Ridge, there was a close family relationship between the 
strike applicant and the beneficiary station (WCGA) and there 

was direct evidence that the owners of WCGA referred in private to 
the strike application as their own. 36 F.C.C. at 1350, 1352. 
397 Review denied by the Commission, Jan. 7, 1965 (FCC 65-5), 
affirmed per curiam sub nom. Gordon County Broadcasting Co. v. 


F.C.C., Case No. 19,165 (D.C. Cir. Sept. 8, 1965), 6 Pike & 
Fischer, R.R. 2d 2044, 
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There is no such evidence in the record here. In Blue Ridge, the 
strike applicant pursued a specific frequency with the \mowledge 
that other, probably superior, frequencies could have been obtained 
without the expense of a comparative hearing. 36 F.C.C. at 1357. 
In the instant case no party even suggests the possibility of 
alternative feasible frequencies to the one purused by Bryant. 
And unlike the instant case, there was evidence in Blue Ridge 
that the facility pursued was economically unsound and that the 


strike applicant was aware of that fact. 36 F.C.C. at 1356-1357. 


yi / 
In AL-Or Broadcasting Co. (also relied upon by 
appellant), WIDU, Inc., applied for a permit for Asheboro, North 


Carolina, whereupon the general manager of and the son of the 
majority stockholder in the licensee of WGWR, Asheboro, filed 
application for Mebane, North Carolina, on the same frequency 
that WIDU sought. WIDU would compete with WGWR. The Mebane : 


application was mutually exclusive with WIDU, but would not, ‘i 


granted, compete with WGWR. Relying on the near identity 
of WGWR's ownership and management and that of the Mebane 


applicant, and the fact that the applicant was aware of 
eee ee 
40./ The participation of WCGA’S owners coupled with other serious 
violations of licensee standards resulted in the denial o/ renewal 
of the license for WCGA. John C. Roach, 20 F.C.C. 2d 255 (1969), 
recon. den. . FCC 70-202, released March 5, 1970, appeal pending 
Case No. 23,719, D.C.-:Cir. 
ul/ 37 F.C.C. 917 (Rev. Bd. 1964), review denied by Commission 
Feb. 11, 1965 (FCC 65-99), affirmed per curiam sub nom. Corbett 
v. F,C,C., Case No. 19,221 (D.C. Cir. Nov. 9, 1965), 6 Pike & 
Fischer, R.R. 2023. 

| 
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other probably preferable frequencies (not mutually exclusive 
with WIDU) available in the area, the Commission concluded that 
the Mebane application was filed for strike purposes. Lege occ 
923-924. These factors, crucial to the outcome in ee 


are wholly lacking here. 


As a result of the conduct evidenced in Al-Or, 
the Commission issued a show cause order contemplating the 
revocation of the license of WGWR, the beneficiary station. 
The hearing in that proceeding revealed that WGWR had supplied 
the strike applicant with substantial financial backing. 
The Commission concluded, however, that the present principals 
of WGWR were not unqualified to remain licensees. Asheboro 
Broadcasting Co-, 20 F.C.C. 2d 1 (1969). Although the Commission 
found that the Al-Or application had been filed in part to block 
the WIDU application, it considered crucial that the events 
took place at a time when good faith intent to construct was 


the governing standard. Id. 20 F.C.C. 2d 3. 


2 ee oes 
4 2/Nearly identical factors (in allegation form) persuaded the 
Commission to designate a strike issue in Sumiton Broadcasting 
Lo. , 15 F.C.C. 2d 400 (1968), cited by appellant. Their absence 
in the Bryant application similarly distinguishes Sumiton from 
the present case. 


-37 - ‘ 
| 
Thus, if the conduct revealed in Asheboro, although constituting a 
strike application under the Capitol-Blue Ridge standard, was 

| 
mitigated because some of it had occurred prior to the Capitol 
decision, clearly the conduct surrounding the Bryant application 


(legitimate under even the Capitol-Blue Ridge standard) could) not 


be the basis for denial of Western's renewal application since 


the facts surrounding the Bryant filing all occurred in a pre- 
43 Ir 


Capitol setting. : 

In sum, the Commission concluded that Bryant sought his 
license for the legitimate purpose of constructing and operating 
a station, that Western's principals did not initiate, instigate 
or financially aid or back Bryant's application, and that Paxton’s 
action in permitting an employee to trade duty time in onder to 
be free to help Bryant fell far short of evidencing the existence 
of a strike application, whether defined under its then-prevailing 


or under its present-day standards. Resting as they do on sub- 


| 
stantial evidence, these conclusions should not be disturbed. 


‘TY on allegations of conduct similar to that found in the. 


Instant case, a petition to enlarge issues to include a strike 
issue was denied by the Review Board in Corinth Broadcasting: Co., 
9 F.CzC. 2d 864 (1967). 
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CONCLUSION 

For the reasons set forth above, it is evident that the 
Commission's findings as to both the misrepresentation and strike 
application issues are based on substantial record evidence. The 
Commission’s conclusion, based on these findings, that the actions 
of Western's principals do not reflect adversely on their character 
qualifications is clearly reasonable, and the Commission's grant of 
Western's application for renewal of license is likewise clearly 


reasonable. Accordingly, the decision here appealed from should 


be affirmed. 


Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H, CONLIN, 
Associate General Counsel, 


LENORE G. EHRIG, 
D. BIARD MacGUINEAS , 
Counsel. 
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Fraudulent Representations in Offer and sale 
OF Stour eations in offer and sale 
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Offer and Sale of Unregistered securities 
Noncompliance with Records Regiirements 


sale of mortgage 
investment 


, 


company to be a cause of such revocation. 


Offering of Mortgage Notes Involving Investment 


Contracts 


Where, in purported reliance on Rule 234 under Securities 
Act which exempts from registration notes secured Dy 


specified terms and conditions bit provides that exemption 
is unavailable for any investment contracts involved in 
offering of notes, broker-dealer offered and sold mortgaje 


| 
| 
first lieh on real esta. if offered in accordance with 
notes obtained from note-discounter Pursuant to 


App. 2 


provided various services, including investigation 

of property and mortgagor, collection of monthly 
payments for investors, ana undertaking to repurchase 
notes, held, investment contracts were involved in 
offering of notes and no exemption was available. 


APPEARANCES: 


Joan H. Saxer and Thomas W- McIlheran, of the Fort Worth 
Regional office of the Commission, for the Division of Trading and 
Markets. 


Carl L. Shipley, of Shipley, Akerman & Pickett, for respondents. 


Following hearings in these proceedings pursuant to sections 
15(b) and 15A of the Securities Exchange Act of 1934 ("Exchange Act"), 
the hearing examiner filed an initial decision in which he concluded, 
among other things, that the registration as a broker and dealer of 
Abbett, Sommer & Co., Inc. ("registrant") should be revoked and 
registrant expelled from membership in the National Association of 
securities Dealers, Inc.; that Charles W. Sommer III, registrant's 
president and sole stockholder, should be barred from association with 
a broker or dealer; and that Abbett, Somner & Company Mortgage Corpora- 
tion ("Mortgage Corp.-"), which is controlled by Sommer, should be found 
a cause of the revocation of registrant's registration. We granted a 
petition for review filed by the respondents, and briefs were filed 
by them and by our Division of Trading and Markets. On the basis 
of an independent review of the record and for the reasons set forth 
herein and in the initial decision, we make the following findings. 


violations in Offer and Sale of Mortgage Notes 


a we find, as did the examiner, that between December 1960 and 
‘April 1965 respondeats, in connection with the offer and sale of cer- 
ttain mortgage notes, willfully violated, or willfully aided and abetted 
Wiolations of, the antifraud provisi f Section 17(a) of the 
-~Securities Act of 1933 and Sections ) of the Exchange 
Act and Rules 10b-5 and 15cl-2 thereun istration provi- 
sions of Sections 5(a) and S(c) of the securities Act. The notes in 
“question, generally executed by home owners for home improvements and 
-secured by first mortgages on the properties, were purchased by 
respondents from Century Trust Company ("Century") OF sold as agent 

for Century. That company was engaged in the business of buying such 
notes at a discount from building contractors and others and reselling 
_them “with recourse" against it in the event of default by the note 
“maker. 1/ Respondents sold over 600 of these notes to about 150 
customers for more than $1.3 million. 2/ The sales were effected by 


_ —_ 
LY Tf a payment on a note was overdue by more than 90 days, Centucy 
-agreed to repurchase the note from the investor at a price represent- 


_ing the total remaining principal balance of the investor's purchase 
cost. - 


2/ in addition to the notes sold to respondents, a large number of 
notes were sold by Century to another finance company, to savings 
and loan associations, and to its stockholders. 
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registrant prior to July 1963, and thereafter by Mortgage Corp., ‘which 
was organized for that purpose by Sommer and, as found by the examiner, 
“lacked a palpable identity distinct from" registrant since it had 

the same officers and employees and used registrant's stationery. 


We agree with the examiner, that materially false and misleading 
representations were made to customers by respondents, in letters or 
orally, in the offer and sale of the mortgage notes. These representa- 
tions were to the effect that the notes were guaranteed in such a 
manner that "you can only gain" by investing in them, that the only 
risk was from inflation, that the notes were as safe as deposits ‘in 
savings accounts, or that the notes were "as good as gold". The | 
safety of such investment, however, was largely dependent on the. | 
financial ability of Century to repurchase notes in the event of. | 
default, 3/ which in turn was dependent on various factors including 
the profitability of its operations and the volume of notes presented 
for repurchase. While a note purchaser also had the security of the 
mortgaged property, foreclosure in the event of default in payments 
would likely be costly and time-consuming. Moreover, it was improper 
to compare the safety of the notes with savings account deposits, 
which are normally insured by a government agency. In addition, as 
found’ by the examiner, sales literature used by respondents falsely 
represented that the mortgage never exceeded 75% of the value of the 
property or that the value of the property normally was from two to 
six times the amount of the mortgage, when in fact the amount of the 
mortgage at times exceeded the entire value of: the property. 

| 

Respondents argue that our Regional Office, although in frequent 
communication with them concerning sales literature and despite 
respondents’ request for advice, never advised them that the literature 
violated the antifraud provisions. Apart from the question whether 
our staff was required to furnish such advice, 4/ however, there is 
no indication in the record that prior to commencement of its investiga- 
tion following the period‘under consideration, our staff saw respondents' 
correspondence, or was aware of the oral representations referred to 
above or that the underlying property values were not as represented. 

It is no defense that some of the more sophisticated investors may 
have, as asserted, realized that an investment in mortgage notes was 
attended by inherent risks. 5/ And there is no basis for the intima- 
tion by respondents that investor witnesses were improperly coached by 
| 
— — 
= : : 


3/ In April 1965, Century stopped honoring its recourse obligations 
because of financial difficulties which eventually culminated in 


bankruptcy proceedings. 
4/ C£. Capitol Leasing Corporation, Securities Exchange Act Release 


No. 4714, p. 5 (August 18, 1964). 


5/ The record does not bear out respondents’ assertion that the inves- 
tor witnesses were all experienced business persons or sophisticated 
investors. We note that a number of them had been solicited to 
purchase the mortgage notes after responding to registrant's 
newspaper advertisements offering higher interest rates for savings 
and loan deposits. In any evznt, the sophistication of customers 
is irrelevant, and it is not necessary to show reliance on a 
broker-dealer's representations or that customers were in fact 
misled in order to establish violations of the antifraud provisions. 
See Hamilton Waters & Co., Inc., Securities Exchange Act Release 
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our staff, or for respondents' argument that the examiner should not 
have credited the testimony of "@isappointed investors." 6/ 


The recora also supports the finding of the examiner that the 
offer and sale of the notes, as to which no registration statement 
under the Securities Act had been filed or was in effect, were not 
exempt from the registration requirements of that Act pursuant to 
Rule 234 thereunder. That Rule exempts from registration promissory 
notes directly secured by a first lien on real estate if offered in 
accordance with specified terms and conditions, but provides that no 
exemption is available for any "investment contract ... the offering 
of which is involved" in the offering of the notes. 7/ Contrary to 
respondents’ contention, an investment contract was involved in the 
offering of the mortgage notes. 


The term “investment contract" is not defined in the securities 
Act. , However, the Courts and this Commission have concluded that 
various contracts which in form involved nothing more than the sale 
of interests in real estate or chattels were in fact investment con— 
tracts ana therefore securities because accompanied by an offer of or 
representation concerning services upon which the investor relied to 
obtain a profit on his purchase. 8/ 

. 


_ 


5 continued/ 


No. 7725, pe 6 (October 18, 1965) and cases there cited; Richard 

N. Cea, Securities Exchange act Release No. 8662, p- 6 (august 6, 

1969); Richard J. Buck & Co., Securities Exchange Act Release No. 

8482, p. 9 (December 31, 1968), aff'd sub nom. Hanly v.- S.E.C., 
F.2d (C.A. 2, Juiy 24, 1969) . 


see Batkin & Co., 38 S.E.C. 436, 422, n. 11 (1958); Richard N. Cea, 
supra, at p. 7 of cited Release; Richard J. Buck & Co-, Supra, at 
p. 9 of cited Release. 


Investment contracts 2s well as notes are included within the 
@efinition of "security" in Section 2(1) of the securities Act. 
While Rule 234 did not become effective until January 1961. shortly 
after registrant and Sommer began the sale of the mortgage notes, 
in pertinent respects the exemptive provisions which it supers2ded 
(Regulation A-R) contained essentially the same terms and condi- = 
tions. And while that Regulation did not in terms specify that the 
* exemption was not available for investment contracts involved in 
the offering of first lien notes, this had been our long-standing 
position. see Securities Act Release No. 3892 (January 31, 1958). 


among the conditions specified in Rule 234 is that the amount of 

the indebtedness secured shall not exceed 75% of the appraised value 
of the mortgaged property. As we have seen, the indebtedness at 
times exceeded the entire value of the property. In addition, a 
number of the notes sold by respondents were secured by a second, 
rather than a first, lien on the property. However, the instant 
review of the initial decision does not include issues as to 
compliance with the terms and conditions of the Rule and we make, 

no adverse findings in thése respects. 


see, e.g, S-E.C. V- €- M- Joiner Leasing Corp., 320 U.S. 344 
(1943) (assignments of oil leases on small tracts, coupled with 
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‘ In a public release issued in 1958, 9/ we stated that arrange- 
“ ments providing for various services to investors in connection with 
offerings of mortgages frequently constitute investment contracts. 

We enumerated some of the more common services and other arrangements 
which had come to our attention, each of which in our opinion would 
have a bearing on whether an investment contract was involved. Such 
arrangements include a complete investigation and placing service, 

the servicing of collection, payments and foreclosure, a guarantee 
against loss or provision of a market for the underlying security, 
advances of funds to protect the security of the investment, circhm- 
stances necessitating complete reliance on the seller such as the 
existence of great distances between the mortgaged property and the 
investor, and the selection by the seller of mortgages for investors. 
The release pointed out that "the wider the range of services offered 
and the more the investor must rely on the promoter or third party, 
the clearer it becomes that there is an investment contract." On 

the other hand, as noted in the release, where such services are 
offered, the fact that "the purchaser looks solely to his own mortgage’: 
or deed of trust for income or profits will [not] obviate the require- 
ments for registration." 


The record shows that Century investigated each note and 
mortgage to determine, among other things, the value of the underlying 
property, the existence of prior liens, and the credit standing of the 
mortgagor. While prospective investors, a large proportion of whom 
was solicited by respondents in the Fort Worth area of Texas, wer 
free to inspect properties prior to purchase, this was seldom done, 
partly because many of the properties were located at a considerable 
distance from that area within Texas, and others were in Louisiana 
and at least one in Arkansas. 10/ In some instances, respondents, 
after ascertaining the amount which a customer wanted to invest, 
selected for him a note or notes approximating that amount. Century 
collected the monthly payments from the mortgagors and remitted them 
to the note purchasers. Although, as previously noted, it undertook 
to repurchase notes when any payment was more than 90 days delinqtvent, - 
in a number of instances, where note makers were delinquent in their 
payments, Century made such payments with its own funds. In addition, 
respondents represented to some purchasers that they would be willing 
to repurchase the notes at any time. In their sales literature respon- 
dents stressed the "guarantee" of the notes by Century, the strong 

| 


8 Continued/ 


seller's undertaking to drill test well); S.E.Cc. v. W. J. Howe 
Company, 328 U.S. 293 (1946) (sale of small tracts of Iand in 
citrus grove, coupled with contract for cultivating, marketing and : 
remitting proceeds to investors); Blackwell v. Bentsen, 203 F.2d 
690 (C.A. 5, 1953) (sale of tracts which weré part of larger ‘tract 
to be developed as citrus grove, coupled with management contract) ; 
Continental Marketing Corporation v. S.E.C., 387 F.2d 466 (C.A. 10, 
1967) (sale of beavers which purchasers were encouraged to léave 
with a rancher for breeding); National Resources’ Corp., 8 S.E.C. 
635 (1941) (assignments of oil and gas leases on small tracts, 
coupled with representation regarding drilling operations). | 


“public Offerings of Investment Contracts Providing for the 
Acquisition, Sale or Servicing of Mortgages or Deeds of Trust," 
Securities Act Release No. 3892 (January 31, 1958). 


For example, a widow residing in Fort Worth and later Houston 


invested about $90,000 in 34 mortgage notes which were secured by : 
. | 
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financial position of that company, the services provided by Century 
for the noteholders, and Century's record of prompt repurchase of 
defaulted mortgages. 


We do not consider it significant that in the "investment 
contract" cases previously cited,the services were designed to create 
a profit, whereas in the present case the services were directed 
essentially toward minimizing the risk involved in the investment. In 
both types of situations, the investor relies upon the services and 
undertakings of others to secure the return of a profit to him. we 
are satisfied that, under the principles enunciated in the cases and 
stated in our release, the arrangements and representations pursuant 
to which the mortgage notes were offered gave rise to the creation of 
investment contracts within the meaning of Section 2(1) of the 
securities Act. 11/ ; 


Respondents claim that we are estopped from finding that an 
exemption wa in October 1964, about six months 
before the ¢c our staff advised Century and 
sommer that although i 's agreement to 
service the mortgage i i t+ was not 
free from doubt, it appeared that the Ru 
available provided the notes were offered 
conditions specified in the Rule. 


Aside from the fact that the doctrine of estoppel cannot be 
invoked against the Commission, 12/ the record shows that the representa- 
tions of Century's counsel, made in 4 July 1964 letter which Sommer saw 
and on which our staff's interpretation was essentially based, were as 
sommer knew or should have known not in conformance with the facts or 
misleading in material respects. Inconsistent with the representation 
that the notes were secured by properties in Texas, some of the prop- 
erties, as noted above, were located in Louisiana and arkansas. While 
the record does not indicate that these out-of-state properties were 
farther removed from investors who purchased the notes relating to 
them than properties which might have been in remote parts of Texas, 
the difference in applicable laws would tend to increase the reliance 
of investors on Century. 13/ In addition, 4 representation that 
selection of the notes was made by the purchasers was misleading 
because, as noted above, at least in some instances respondents 
selected a note or notes for customers after ascertaining the amount 
they wanted to invest. Moreover, while Century's counsel represented 
to our staff that the only guarantee offered by Century was the “with 


eo eee 


cf. Los Angeles Trust Deed and Mortgage Exchange v. S-E.C., 285 
919. 


F.2d 162 (C.A. 9, 1960), cert. denied 366 U.S. 


see John W. Yeaman, Inc., securities Exchange Act Release No. 
9527 (February 10, 1965), and the court decisions cited at p. 9, 
-n. 16, of the Release. 


Century's president stated that Louisiana law relating to liens 
is quite different from Texas law and that foreclosure is more 
Qifficult and expensive in. Louisiana. : 
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| 


recourse" endorsement, which became applicable in the event of a 90-day 
delinquency in payment by the note maker, as previously mentioned 
Century occasionally made the payments itself and respondents 
represented to some purchasers that they would repurchase the notes 

at any time. Under the circumstances, respondents cannot shield them- 
selves behind the staff interpretation, particularly in view of the 
indication by our staff that the question whether investment contracts 
were involved was not free from doubt. Respondents should ave been 
aware that any deviation from the facts described to our staff that 
would cause investors to place more reliance on respondents or Century 
would be likely to bring the offering into the investment contract 


area. i 


Respondents further contend that any violations of the registra- 
tion provisions were not willful. They assert that they relied in 
good faith on the advice of Century's counsel that an exemption was 
available for the offering of the notes, as well as on the interpreta- 
tion by our staff in October 1964. They state that they had no power 
to bring about registration of the securities and claim that “at worst" 
they were engaged in good faith in broker-dealer transactions which 
are exempt from registration under Section 4 of the Securities Act. 


With respect to the claimed reliance on Century's counsel, 
respondents apparently have reference to counsel's July 1964 letter 
to our staff as well as to a September 1960 letter by him to Century's 
president. It is well established that reliance on the advice of 
counsel does not negate willfulness. 14/ Moreover, as we have pre- 
viously indicated, Sommer was or should have been aware that the 
.representations in the 1964 letter were inaccurate or inadequate. And: 
the 1960 letter merely stated that since the terms and conditions of 
our regulation were "apparently" being met, there was no need to 
--register the notes. The letter did not discuss the services provided 
by Century with respect to the notes, much less those subsequently 
_ provided by respondents. Respondents therefore cannot claim to have 
_relied in "good faith" on counsel's advice. 15/ Nor, in light) of our 
“@iscussion of the staff interpretation, is there any substance! to 
_respondents' claim of good faith reliance on it. 


Ocean Respondents' remaining contentions are similarly without merit. 
~Their asserted inability to bring about registration of the investment 
contracts by Century cannot excuse the sale of securities in violation 
“of the registration provisions. Registrant and Mortgage Corp.) were 
"underwriters within the meaning of Section 2(11) of the Securities 
“Act, 16/ or co-issuers with Century, and as such their sales were not 
“exempt from registration. It is clear that respondents' violations 

of section 5 were willful since they knew that no registration! had been 


14/ Gearhart & Otis, Inc., Securities Exchange Act Release No. 7329 
a {June -2, 1964}, at p. 34 of cited Release, aff'd 348 F.2d; 798 
2 -(C-A-D.C., 1965). ! : : ae ie 


=. - 


15/ Id., at p. 9,'n, 13, of cited Release. 


16/ That Section defines "underwriter" to include a person who has 
purchased from an issuer with a view to, or offers or sells for 
an issuer in connection with, the distribution of any security. 


oa 
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effected and they knew or should have known that no exemption was 
available. 17/ 


violations of Record-Keeping Provisions 


We also sustain the examiner's findings that registrant, will- 
fully aided and abetted by Sommer, willfully violated section 17(a) 
of the Exchange Act and Rule 17a-3 thereunder. Inspections by our 
staff at various times between April 1960 and November 1966 disclosed, 
among other things, that certain records were not posted on a current 
basis, customers’ accounts did not reflect the date of delivery or 
receipt of securities, receipts and deliveries of securities in and 
out of accounts with other brokers and dealers had not been recorded, 
securities position records were inaccurate, and memoranda of brokerage 
orders, instead of showing both time of entry and, to the extent 
feasible, time of execution, showed only one time of day without 
characterizing it. : : = : . 
. Respondents concede that they made errors in record-keeping 
ana@ do not challenge any of the examiner's specific findings of 
aeficiencies. They assert that they sought the advice of certified 
public accountants and legal counsel and that, despite their repeated 
requests for guidance, our staff merely made vague and indefinite 
eriticisms. However, as previously indicated, reliance on advice of 
counsel or other experts does not preclude a finding of willfulness. 
And, contra to respondents’ assertion, registrant was repeatedly 
advised of specific record-keeping deficiencies uncovered during 
inspections by our staff as well as admonished to comply with applicable 
requirements. In any event, registrant and Sommer cannot shift their 
responsibility in this respect to our staff. Certainly, they were 


_ aware that records must be accurate and current. 


Other Matters 


\ . 

Saat Respondents contend that they were not given an opportunity 
to achieve compliance prior to the institution of proceedings, as 
required by Section 9(b) of the Administrative Procedure Act ("APA") 
(5 u-s.c. § 558(c)). They further argue that the failure to make 
Century a party to these proceedings deprived them of a meaningful 
opportunity to defend themselves; that Section 7(c) of the APA (5 
U.S.C. § 556(d), requiring that administrative agency action be 
supported by "“yeliable, probative and substantial evidence, " calls 
for considerably more than a preponderance of the evidence; and that 


“ respondents were denied their constitutional rights against self- 


incrimination by not being advised, during our staff's investigation, 
that they could claim a right not to testify or produce records and 
that the evidence obtained therefore cannot be used against them. 


None of these arguments has any merit. These proceedings are 
within. the exceptions expressly provided in section 9(b) of the APA 


—, 


No. 8207, pp. 4, 8, 9-11 (December 13, 1967), aff'd 407 F.2d 722 


(C.A.D.C., 1969) ; Armstrong. Jones and Company, Securities Exchange 


"Act Release No. 8420, pp. 7-8 (October 3, 1968), appeal pending. 


17/ CE£- strathmore Securities, Inc-, securities Exchange Act Release 
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those in which the public interest requires 
otherwise. 18/ Respondents have not indicated in what respects the 
failure to make Century a party hampered their defense. Moreover, in 
proceedings under the Exchange Act such as these, which are remedial 
rather than penal in nature, 19/ allegations of willful violations 
need be proven. only by a preponderance of the evidence. 20/ Finally, 
the record shows, contrary to respondents' assertion, that when , Sommer 
was called to testify during our staff's investigation, he was advised 
of his privilege against self-incrimination. And such privilege does 
not permit the withholding of corporate records 21/ or of “'records 
required by law to be kept in order that there may be suitable informa- 
tion of transactions which are the appropriate subjects of governmental 
regulation and the enforcement of restrictions validly established. '"22/ 
| 


for cases of willfulness or 


Public Interest 


In concluding that the public interest required the imposition | 
of the designated sanctions upon the respective respondents, the 
examiner referred to the gravity i 
tions. He also stated that there were no mitigating factors an 
that, on the contrary, Sommer was an evasive and argumentative witness, 
was slow and reluctant in producing records pursuant to subpoena and 
deliberately disposed of records of Mortgage Corp., after Century's 
financial difficulties became known, in order to prevent the use of 
such records against him. Respondents urge that the proposed sanctions 
are excessive, and that it would be unfair to "punish" them for; the 
bankruptcy of Century and the resulting losses to investors. However, 
the sanctions are not based on the factors cited by respondents; 
indeed, in our opinion, the fraud violations alone would be sufficient 
to support them. The record reflects gross indifference by Sommer and 
his companies to basic requirements of the securities acts and the 
standards applicable to those engaged in the securities business, 

| 


. . | : 
18/ see Lile & Co., inc., securities Exchange Act Release No. 7644,. p. 3 
(July 9, 1965), and cases there cited; Dlugash v. S-E-C.-. 373 F.2d 


107, 110 (C.A. 2, 1967). 


Wright v. S.E.C., 112 F.2d 89, 94 (C.A. 2, 1940); Pierce v.' S-E.C., 
239 F.2a 160, 163 (C.A. 9, 1956); Associated Securities Corp. v. 
S.E.C., 283 F.2d 773, 775 (C.A. 10, 1960); Blaise D'Antoni & 
Associates v. S-E.C., 289 F.2d 276, 277 (C.A. 5, 1961), reh'g 


denied 290 F.2d 688. 


See Norman Pollisky, securities Exchange Act Release No. 8381, p. 9 
(August 13, 1968); James De Mammos, Securities Exchange Act! Release 
No. 8090, p. 5 (June 2, 1967), aff'd without opinion (C.A. 2, a 


October 13, 1967). in 
George Campbell Painting Corp. v. Reid, 392 U.S. 286, 288-89 (1968) .° 


. I 
united states v. Shapiro, 335 U.S. 1, 33 (1948). See also Hayden 
Lynch & Co., Inc., Securities Exchange Act Release No. 7935, p. 10 
i 


(August 10, 1966) - 


App. 10 


which, taken together with the other factors noted by the examiner, 
make it in our view inconsistent with the public interest to permit 
their continuance in the securities business. 23/ 


Accordingly, IT IS ORDERED that the registration as a broker 
an@ dealer of Abbett, Sommer & Co., Inc., be, and it hereby is, 
revoked and that registrant be, and it hereby is, expelled from 
membership in the National Association of Securities Dealers, Inc.; 
that Charles W. Sommer III be, and he hereby is, barred from associa- 
tion with a broker or dealer; and that Abbett, Sommer & Company 
Mortgage Corporation be, and it hereby is, found a cause of the 
revocation of the registration of Abbett, Sommer & Co., Inc. 


By the Commission (Chairman BUDGE and Commissioners OWENS, 
SMITH and NEEDHAM), Commissioner HERLONG not participating. | 


Orval L. DuBois 
secreta: 


Ui» foreanw 


By ZNellyc A- Thorsen 
Assistant Secretary 


23/ Respecting: respondents’ argument that such sanctions would amount 

to cruel and unusual punishment in violation of the Eighth 
amendment, particularly since Sommer would be “barred for life 
from a gainful occupation," it suffices to point out as noted 
above that broker-dealer proceedings under the Exchange Act, 
which specifically authorizes the imposition of such sanctions, 
are remedial rather than penal in nature, and that under the 
Exchange Act and applicable rules sommer is not precluded from 
applying for permission at some future time to reenter the 
securities business upon an appropriate showing. 


Respondents! exceptions to the initial decision of the hearing 
examiner are overruled or sustained to the extent that they are 
gtnconsistent or in accord with our decision. 


APPENDIX B 


EXCERPTED 
BRIEF OF RESPONDENTS 
BEFORE THE COMMISSION 


L Petitioners’ rights under the Administrative 
Procedure Act and the Fifth 
Amendment were violated. 


* * * Once the Regional Office determined that (in their opinion) a 
violation was taking place elementary fair play—to say nothing of common 


sense—would certainly require that the petitioners be given a reasonable 


opportunity to comply with the Office’s ruling. * * * 


* * * The Commission’s attention is also respectfully directed to the 
statutory mandate of 5 USC 556 (d) which requires the SEC to substan- 
tiate its case by meeting the burden of “reliable, probative, and substan- 


tial evidence”. * * * 
* * * Disappointed investors simply cannot be considered as clear 
and convincing proof of fraud. * * * 
* * * 


V. Willful wrongdoing was not established 
according to law. 


* * * The record, however, is barren of any reliable, probative and sub- | 


stantial evidence to support such a conclusion and sanctions may only be 


imposed upon the basis of such evidence (5 USC 556 (d)). * * * 


* * * Nor, needless to say, is there any such evidence that meets the 


statutory standards of the Administrative Procedure Act. * * * 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


——— 


No. 23658 


————_—_—_—_—_————— 


ABBETT, SOMMER & CO., INC. 
CHARLES W. SOMMER, III and 
ABBETT, SOMMER & COMPANY 
MORTGAGE CORPORATION, 
Petitioners, 
ve 
SECURITIES AND EXCHANGE COMMISSION, 
Respondent. 


——_—_—_—$———————— 


On Petition for Review of an Order of the 
Securities and Exchange Commission 


BRIEF OF RESPONDENT 
SECURITIES AND EXCHANGE COMMISSION 


COUNTERSTATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW 


1. Whether the Commission's findings that petitioners 


committed willful violations of the antifraud, registration and 


record-keeping provisions of the federal securities laws are 
supported by substantial evidence in the record, 

2. Whether the Commission, in barring petitioners from the 
securities business, based on findings of "willful" violations and 
“in the public interest," was required to give petitioners saioe 


notice of the findings and an opportunity to comply. 


This case was previously before this Court on petitioners’ motion 
for a stay pending review which was denied by this Court on December 30, 
1969. 
COUNTERSTATEMENT OF THE CASE 
Abbett, Sommer and Company, Inc. ("registrant"), Charles W. 
Sommer, III ("Sommer"), and Abbett, Sommer and Company Mortgage 


Corporation ("Mortgage Corporation") have petitioned this Court, 


pursuant to Section 25(a) of the Securities Exchange Act of 1934 
1/ 
("Exchange Act"), 15 U.S.C. 78y(a), to review an order (App. 1) 


eS ee 


1/ References to pages of the appendix are cited as "App. __", and 
references to petitioners opening brief are cited as "Br. ___.” 


Although petitioners elected to defer filing of the appendix under 
Rule 30(c} of the Federal Rules of Appellate Procedure, they have 
not complied therewith. Instead of filing either page-proof copies 
of their brief or designating portions of the record to be included 
in the appendix and awaiting 4 similar designation by the Commission, 
petitioners, without prior notice to the Commission, filed an 
appendix with their brief, which contains only a copy of the 
Commission's opinion and a few quotations from the brief petitioners 
filed in the proceedings before the Commission. 


However, petitioners do not allege error in the Commission's find- 
ings of fact and have referred to those findings for all statements 
of fact in their opening brief. We are also willing to rely on the 
facts as stated in the Commission's opinion, and for this reason have 
not designated additional portions of the record for inclusion in the 
appendix, Of course, upon request, the Commission will transmit the 
record or any part thereof to the Court. 


=x = 
of the Securities and Exchange Commission revoking the regis- 
tration as a broker-dealer in securities of registrant, expelling 
registrant from membership in the National Association of Securities 
Dealers, Inc. ("NASD"), unconditionally barring Sommer, registrant's 
president and sole stockholder, from association with any broker or 
dealer, and finding Mortgage Corporation to be a cause of the 
revocation of Abbett, Sommer and Company's registration. i 

Following extensive hearings in these proceedings pursuant 
to Sections 15(b) and 15A of the Exchange Act, 15 U.S.C. 780(b) ! 
and 780-3, the hearing examiner rendered an initial decision in | 
which he concluded, among other things, that Abbett, Sommer and 
Company's registration as a broker and dealer in securities should 
be revoked; that it should be expelled from membership in the NASD; 
that Sommer should be barred from association with any broker or 
dealer; and that Mortgage Corporation, which is controlled by | 
Sommer, should be found a cause for the revocation (App. 2). 

The Commission granted petitioners’ petition for review of 
the hearing examiner's decision. On the basis of its Tlepensenk 
review of the record, the Commission entered an order on November 10, 


1969, in which it found, as had the examiner, that between December 1960 


| 
and April 1965, registrant, Sommer, and Mortgage Corporation, willfully 


violated, and willfully aided and abetted violations of, the anti fraud 


= [Ae 


2/ 
. provisions of the federal securities laws and the registration 
3 


provisions of the Securities Act of 1933 ("Securities Act"), 
in connection with the offer and sale of mortgage notes and 
investment contracts to public investors. (App. 2). In addition, the 
Commission found that petitioners willfully violated Section 17(a) of 
the Exchange Act, 15 U.S.C. 78q(a), and Rule 17a-3 thereunder, 17 CFR 
240.17a-3, relating to the maintenance of certain books and records (App. 8). 
As the Commission! found, the notes in question were typically 
executed by home owners, as payments for home improvements, and 
were secured by first mortgages on the properties improved. 
Petitioners purchased these notes from, and sold them as agent 
for, Century Trust Company ("Century"), Century was in the business 
of buying these notes at a discount from building contractors and 
others, and reselling them "with recourse" (against Century) in the 
event of default by the note maker. (App. 2). 
The Commission found that petitioners sold over 600 of 
these notes to approximately 150 customers, at prices totaling 
more than $1.3 million. (App. 2). Prior to July 1963, sales were 


SS SS 


Section 17(a) of the Securities Act, 15 U.S.C. 77q(a); Sections 
10(b) and 15(c)(1) of the Exchange Act, 15 U.S.C. 78j(b) and 
780(c)(1)3 and Rules 10b-5 and 15cl-2 thereunder, 17 CFR 240.10b-5 
and 15cl-2. 


Sections 5(a) and 5(c) of the Securities Act, 15 U.S.C. 77e(a) 
and 77e(c). 


a3 5 

made by registrant and thereafter by the Mortgage Corporation, which 
the Commission described as being "organized for that purpose by 
Sommer and, as found by the examiner, ‘lacked a palpable identity 
distinct from' registrant since it had the same officers and 


employees and used registrant's stationery." (App. 3). 


The Commission found that petitioners willfully made "materially 


false and misleading representations" to customers, orally and in writing, 
in connection with the offer and sale of these notes. For exeupion the 
Commission found that petitioners advised customers that investments 

in these notes were as safe as savings account deposits, without 

pointing out that savings accounts are normally government insured and 
these notes were not so insured; that petitioners told aoe Sn the 
notes were "'as good as gold,'" and "that the notes were guaranteed 

in such a manner that ‘you can only gain’ by investing in them, ‘that 

the only risk was from inflation.'" (App. 3). The Commission further 
found that petitioners’ sales literature falsely represented that the 

face amount of the-notes never exceeded 75% of the value of the mortgage 
property, and that the value of the property normally was from two to 

six times the amount of the mortgage, when in fact the mortgages sometimes 
exceeded the entire value of such property (App. 3). Furthermore, the Com- 
mission found petitioners failed to disclose to investors the fact that the 


safety of the investment was largely dependent upon the financial ability of 


ae 
Century to honor its repurchase obligation, which ability would 
vary greatly according to such factors as its profits and the 
number of notes presented for repurchase. (App. 3). In fact, 
financial difficulties which eventually led to bankruptcy 
proceedings caused Century to stop honoring its recourse obligations 
in April 1965 (App. 3 n. 3). Moreover, the Commission pointed 
out that customers were not informed that foreclosure on the 
mortgaged property securing their notes was an expensive and 
time-consuming procedure and did not provide the absolute safety 
promised by petitioners. (App. 3). 

The Commission also found that the offer and sale of the 
mortgage notes involved an “investment contract" within the meaning 
of the Securities Act, and that petitioners knew or should have 


known that no exemption from the registration requirements of that 
4/ 
Act was available. (App. 3). 


aaa — eee 


4/ As found by the Commission, the services offered by Century in connec- 
tion with the sale of these notes included an investigation of the value 

of the property securing each note and mortgage offered for sale, a 
credit check of the makers, and a search for prior liens. Century 
collected and remitted to investors monthly payments on the notes. 
In some instances, Century made payments for delinquent note makers 
with its own funds, despite its agreement or obligation to repurchase 
notes when any payment was overdue by more than 90 days. Petitioners’ 
sales literature emphasized the services provided by Century for the 
noteholders, the sound finances of that company, its guarantee of the 
notes, and record of prompt repurchase of defaults (App. 5-6). 


The Commission found that these services established the existence 

of an investment contract under the statute and case law which existed 
at the time of the violations. (App. 4). See "Public Offerings of 
Investment Contracts Providing for the Acquisition, Sale or Servicing 
of Mortgages or Deeds of Trust," Securities Act Release No. 3892, 
[1957-1961 Transfer Binder] CCH ved. Sev. L, Rep. 75,559 (January 31, 
1952). 


Sy = 


The Commission rejected petitioners’ claim of good faith 


reliance on the advice of Century's counsel and on the interpreta- 
tion of the Commission's staff in October 1964 concerning whether 
| 


an exemption from registration was available for the offer and 


sale of these notes. (App. 6-7). The Commission found that 
petitioners knew or should have known that the facts on which 


both the opinions of counsel for Century and the staff interpretation 


were based did not conform to the realities of the situation. Neither 
i 
the letter of counsel nor the staff interpretation discussed the 


full extent of the services provided investors by Century and 


petitioners, including the facts that on occasion notes were 

selected not by customers, but by petitioners, and that 

Century went beyond its 90-day repurchase agreement and made 

payments to cover delinquencies on notes. (App. 6-7). The 

Commission found that petitioners should have known these facts 

were "likely to bring the offering into the investment contract 

area." (App. Se  ememctint the Commission found that petitioners’ 
violations of the registration requirements were willful since they 

knew that no registration statement had been filed and knew or should have 


known that no exemption was available (App. 6-7). 


re 


5/ The Commission noted other facts, including that certain of these notes 
were secured by second, not first, liens on real property and that other 
notes were for amounts exceeding 75% of the appraised values of the 
mortgaged property, which brought these notes outside the exemption 
provided by Rule 234 under the Securities Act, 17 CFR 230.234, but 
did not base its findings of registration violations on these factors 
(App. 4 n. 7). 


ae 


In considering what sanctions ought to be imposed upon 
petitioners "in the public interest," the Commission stated: 

"The record reflects gross indifference by Sommer 

and his companies to basic requirements of the 

securities acts and the standards applicable to 

those engaged in the securities business, which, 

taken together with the other factors noted by 

the examiner, make it in our view inconsistent 

with the public interest to permit their con- 

tinuance in the securities business." (App. 9-10). 

STATUTES AND RULES INVOLVED 

Sections 7(c) and 9(b) of the Administrative Procedure Act, 
5 U.S.C. 556(d) and 558(c); Sections 5(a), 5(c) and 17(a) of the Secu- 
rities Act, 15 U.S.C. 77e(a), 77e(c) and 77q(a); Sections 10(b), 15(b), 
15(c), 15A, 17{a) and 25(a) of the Exchange Act, 15 U.S.C. 785 (b), 
780{b}, 780(c}), 780-3, 78q(a) and 78y(a); and pertinent rules under 
these statutes are set forth in the statutory appendix (see pp. la 


to 18a, infra). 


ARGUMENT 


I. THE COMMISSION CORRECTLY FOUND THAT PETITIONERS PARTICIPATED 
IN WILLFUL VIOLATIONS OF THE ANTIFRAUD, REGISTRATION, AND 
RECORDKEEPING PROVISIONS OF THE FEDERAL SECURITIES LAWS AND 
THERE IS SUBSTANTIAL EVIDENCE IN THE RECORD TO SUPPORT THESE 
FINDINGS, 


In their brief (Br. 4-5), petitioners do not contend that any 


specific findings of fact by the Commission are in error. Rather, 
petitioners argue that the Commission applied an incorrect standard 

of proof to the evidence on which it based its findings, and in 

doing so ignored the requirements of Section 7(c) of the Administrative 


Procedure Act ("APA") and Section 25(a) of the Exchange Act (Br. 4). 


-9- 


The Commission based its findings on a “preponderance of the 
evidence." Petitioners contend that this was error, arguing "that 
| 
Section 7(d) [sic] of the Administrative Procedure Act requires that 


the minimal quality of evidence which will support findings of an 


administrative agency be supported by ‘reliable, probative, and | 
substantive [sic] evidence'" (footnotes omitted), and that | 
"preponderance of the evidence" is a "weaker test" (Br. 4). 
In addition, petitioners contend that the Commission was required 
to apply the standard of "clear and convincing evidence" to proof 


of the fraud allegations because those allegations, when proved, 


led to their expulsion from the securities business. (Br. 7-8). | 
A reading of the Commission's opinion, as well as the cases 
and statutes cited by petitioners in support of their argument, | 


| 
(Br. 4-5) clearly shows that the Commission did not apply a less 


exacting standard of proof to its findings than that required by 


the APA or the Exchange Act. 
To the contrary, the Commission held that proof by a 


preponderance of the evidence did meet the requirements of 


Section 7(c) of the APA and clearly implied that they considered 


"a preponderance of the evidence" to be a stricter test than simply 


-10- 
proof by “reliable, probative, and substantial evidence" 
s/ 
(App. 8-9). 
The Commission's definition of preponderance of the 


evidence as at least an equal, if not higher, standard than 


substantial evidence is supported by this Court's opinion 


in National Council of American-Soviet Friendship v. Subversive 


Activities Control Board, 116 U.S. App. D.C. 162, 322 F. 2d 375 (1963), 


i 


_6/ Petitioners erroneously attribute the following statement to the 
Commission in its opinion (although petitioners' omission of 
quotation marks makes it difficult to determine exactly what 
they intend to include): 


ytllful violations’ need not be proved by substantial 
evidence, but need be proved only by a preponderance of 
the evidence." (Br. 4). 


What the Commission actually said in its opinion with regard 
to the applicable standard of proof is as follows: 


"They [petitioners] further argue . . . that 

Section 7(c) of the Administrative Procedure Act 

(5 U.S.C. §556(d), requiring that administrative 
agency action be supported by ‘reliable, probative 
and substantial -evidence,' calls for considerably 
more than a preponderance of the evidence." (App. 8). 


The Commission went on to say that this argument had no merit, 
(App. 8) and 


‘fmjoreover, in proceedings under the Exchange Act 
such as these, which are remedial rather than penal 
in nature, allegations of willful violations need be 
proven only by a preponderance of the evidence." 
(App. 9). (Footnotes omitted.) 


=—{ ital = 
in which "preponderance of the proof” was defined as follows: 


“This term means something more than the term 
‘substantial evidence,’ sometimes used by the 
Congress and frequently by the courts... - 
We are of the view that the term means that the 
evidence must be substantial and moreover must 
preponderate." 116 U.S. App. D.C. 162, 175, 
322 F.2d 375, 388. 


Accord, Wright v. Securities and Exchange Commission, 112 F.2d 8 


(C.A. 2, 1940). 


Petitioners are also mistaken in their contention that 


fraud under the securities laws must be proved by clear and 
convincing evidence, As the courts have consistently held, 
broker-dealer revocation proceedings are remedial and not penal 


in nature. Their purpose is to protect the public from future | 


ee Se 


| 

1/ Petitioners erroneously cite the Wright case in support of their 
theory that proof by a preponderance of the evidence does| not meet 
the Administrative Procedure Act requirements (Br. 4). In that 
opinion the Second Circuit also recognized that a fair pre- 
ponderance of the evidence is a higher standard than substantial 
evidence. This is obvious when the quotation used by petitioner 
(Br. 4-5) is read together with the sentence immediately preceeding 
and immediately following it in the court's opinion: : 


"Since the purpose of the order is remedial, not penal, 
there is no basis for the contention that Wright's | 
violation of the statute must be proved beyond a 
reasonable doubt. [Citing cases.] Nor can we accept the 
alternative argument that at least a fair preponderance 
of the evidence is required, The statute declares in 
Section 25, 15 U.S.C. A. §78y, that the Commission's | 
findings of fact shall be conclusive if supported by} 
substantial evidence. . . ." 112 F.2d 89, 94 (C.A. 2 
1940). 


aSo es 
violations by persons who have shown themselves to be unqualified to 
participate in so sensitive a business. Their purpose is not to 
punish an individual for past misconduct. Berko v. Securities and 
Exchange Commission, 316 F.2d 137, 141 (C.A. 2, oe This 


is also true of civil proceedings under the antifraud provisions 


of the securities laws. As the Supreme Court said in Securities 


and Exchange Commission v. Capital Gains Research Bureau, 375 U.S. 180, 
SS Capita. eS eee 


195 (1963) ". . . securities legislation ‘enacted for the purpose of 


avoiding frauds,‘ [is to be construed] not technically and restrictively, 
2/ 
but flexiodly to effectuate its remedial purposes." Thus it is clear 


that the traditional "preponderance of the evidence" or substantial 
evidence is the appropriate standard of proof in proceedings involving 
fraud before the Commission. Wright v. Securities and Exchange Commission, 


supra, 112 F. 2d at 94; Berko v. Securities and Exchange Commission, supra, 


316 F.2d at 142. 


i ee 


_g/ Accord, e.g, Blaise, D'Antoni & Associates v. Securities and Exchange 
Commission, 289 F.2d 276, 277 (C.A. 5, 1961), rehearing denied per 
curiam, 290 F.2d 688 (C.A. 5, 1961), certiorari denied 368 U.S. 899 
(1961); Associated Securities Corporation v. Securities and Exchange 
Commission, 283 F.2d 773, 775 (C.A. 10, 1960); Pierce v. Securities 
and Exchange Commission, 239 F.2d 160, 163 (C.A. 9, 1956); Wright v. 
Securities and Exchange Commission, 112 F.2d 89, 94 (C.A. 2, 1940) 
(expulsion from membership in national securities exchange). 


When securities law violations have occurred which are considered 
penal in nature, appropriate criminal penalties are sought by the 


Attorney General. See, e.g., Section 21(e) of the Exchange Act, 
15 U.S.C. 78u(e). 
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Petitioners cite Bridges v. Wixon, 326 U.S. 135 (1945); 


Woodby v. Immigration and Naturalization Service, 385 U.S. 276 
(1966), and several other deportation cases, in support of their 
contentions (Br. 7 nn. 20 & 21). Although the Supreme Court held 
in Woodby that the standard of proof required in a deportation 
proceeding is "clear, unequivocal, and convincing evidence," 

dss U.S. at 277, it is obvious that this was due to the Court's 
recognition of the extreme harshness of the sanction involved, 
which is equivalent to banishment. "This Court has not closed 
its eyes to the drastic deprivations that may follow when a resident 
of this country is compelled by our Government to forsake all the 
bonds formed here and go to a foreign land where heloften has no 
contemporary identification." Woodby, 385 U.S. at 285. 

Deportation proceedings involve a special area of the law 
and are clearly distinguishable from civil proceedings under the 
federal securities laws. Under Section 241 of the Immigration and 
Nationality Act of 1952, 8 U.S.C. 1251, deportation automatically 
follows a finding that the individual engaged in certain proscribed 
conduct. Different considerations are involved in the present Ease 
when the most severe sanction available is exclusion from the 
securities business and, under Section 15(b)(7) of the Exchange jAct, 
an express finding that this remedy is "in the public interest" 


is -required. 
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Petitioners also rely (Br. 8-9) upon 2 reference in the 
Woodby opinion to the high standard of proof "imposed in cases 
involving allegations of civil fraud. . - ." 385 U.S. at 285 
2.18. This reference was based upon a citation of 9 Wigmore, 

Evidence §2498 (3rd ed, 1940). A review of the cases cited 

for this purpose in Wigmore indicates that the Court's reference to 
“cases involving allegations of civil fraud . . .'' was not intended 

to encompass cases under the statutory antifraud provisions of the 
federal securities laws, Furthermore, we know of no Commission en- 
forcement proceeding or private action under the securities laws in 
which the application of such a severe standard has ever been required. 

The precise issue urged here by petitioners was also urged and re- 
jected in DeMammos v. Securities and Exchange Commission, aff'd from the 
bench, C.A. 2, Docket No. 31469 (October 13, 1967). In that case the Commis- 
sion had expressly held that the preponderance of the evidence was the ap- 
propriate standard of proof in such proceedings. See James DeMammos, Securi- 
ties Exchange Act Release No. 8090 at 5 (June 2, 1967). 

Moreover, as petitioners acknowledge in their brief, (Br. 5); 


Section 25(a) of the Exchange Act provides, in pertinent part, that 


"[t}he finding of the Commission as to the facts, if supported by 


substantial evidence, shall be conclusive." 


Section 7(c) of the APA contains a similar provision that: 


-.- - A sanction may not be imposed or rule or 
order issued except upon consideration of the 
whole record or those parts thereof cited by 2 
party and supported by and in accordance with 
the reliable, probative, and substantial 
evidence... ." 


The courts have consistently held that an administrative 


agency's findings of fact are presumed to be supported by substantial 
evidence, and that a petitioner who challenges those findings must 
specifically designate the findings for which he claims that cheice 

is no substantial evidence in the er Petitioners have ae 
questioned the sufficiency of the evidence in the record to support the 
specific findings of the Commission. Since the Commission applied 

the proper standard of proof to its findings of fact, as we have 

shown in the foregoing discussion, it must be concluded that the 

facts as found by the Commission are supported’ by substantial 

evidence in the record, and that under Section 25(a) of the Exchange 


Act, 15 U.S.C. 789(a), the Commission's findings are conclusive: and 


should be upheld by this Court. 


i 


to/ E.g.-, Keele Hair & Scalp Specialists v. Federal Trade Coumission, 
275 F.2d 18 (C.A. 5, 1960); Steelco Stainless Steel v. Federal 
Trade Commission, 187 F.2d 693, 694-695 (C.A. 7, 1951). | 
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II. THE COMMISSION PROPERLY ORDERED PETITIONERS BARRED FROM THE 
SECURITIES INDUSTRY WITHOUT PRIOR NOTICE AND WITHOUT AFFORDING 
THEM A PRIOR OPPORTUNITY TO COMPLY WITH THE LAW. 

Petitioners assert (Br. 8) that the Commission incorrectly 
barred them from the securities business without giving them prior 
notice and an opportunity to comply, as set forth in Section 9(b) of 
the Administrative Procedure ee Clearly, however, this is 
a case in which prior notice and an opportunity to comply are not 


required. 


The Commission found that the proceedings below were within 


the exceptions for cases of “willfulness" or "public interest" ex- 
x2/ 
pressly contained in Section 9(b) of the APA (App. 9). Indeed, 


SO 


ni/ Section 9(b), 5 U.S.C. 558(c), provides (in pertinent part): 


Except in cases of willfulness or those in which the 
public health, interest, or safety requires otherwise, 
the withdrawal, suspension, revocation, or annulment of 
a license is lawful only if, before the institution of 
agency proceedings therefor, the licensee has been given-- 


(1) notice by the agency in writing of the facts or 
conduct which. may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements (emphasis added). 


Section 9(b) requires that the Commission meet only one of the 
two exceptions, i.e., a case of willfulness or required by the 
public interest, to impose sanctions without notice and a prior 
opportunity to comply. In this cace, the Commission met both 
exceptions, finding that petitioners’ violations were willful 
(App. 2} and that their continuation in the securities business 
was “inconsistent with the public interest" (App. 9). 


= 3h) 


Section 15(b) of the Exchange Act requires that a finding of will- 


fulness be made before the Commission can impose sanctions under: 
that section. 

Petitioners do not contest the Commission's findings that 
their activities were in violation of the securities laws. Instead, 
they argue (1) that their violations were not "willful" within the 
meaning of Section 9(b) of the APA because the Commission applied 
an allegedly different definition of willfulness, i.e., the one 
used under the Exchange Act, in reaching its findings; and (2) that 
in any case petitioners’ conduct was not willful because they relied 
in good faith on the advice of counsel and the Commission's state 
letter of October, 1964 (Br. 8-11). 

As this Court noted in Shuck v. Securities and Exchange 
Commission, 105 U.S. App. D.C. 72, 264 F.2d 358 (1958), if there is 
a finding of willfulness under Section 15(b) of the Exchange Act, 
"then of course there would be no problem of complying with the 
requirements of Section 9(b) of the Administrative Procedure Act, 
since in a case of wilfulness, no written notice or opportunity for 
compliance would be necessary" (citation omitted). 105 U.S. App? 
D.C. at 76 n. 14, 264 F. 2d at 362 n. 14. The Commission and the 
-courts have held in similar cases that the word "“willfulness" te not to 
be interpreted more narrowly in Section 9(b) of the APA than in, Section 


3/ 
15(b) of the Exchange Act. Professor Loss states that in a proceeding 


13/ See, e.g., Sterling Securities Co., 37 S-E.C. 837, Ag (1957); 
Lile & Co,, Inc., Securities Exchange Act Release No. 7644'p. 3 
[1964-1966 Transfer Binder] CCH Fed. Sec. L. Rep. 4 77,259! (July 


9, 1965). See also, Dlugash v. Securities and Exchange Commission, 
373 F. 2d 107, 110 (C.A. 2, 1967). 


=e 


such as the present one, where willfulness is required under 
Section 15(b), the APA provision "probably raises no question" since 
"there is little reason to suppose that ‘willfulness' means more 
here than it does in §15(b)." 2 Loss, Securities Regulation 
1312-13 (2d ed. 1961). 

"Willfulness" under the APA has been defined by the courts 


to mean simply the intentional doing of the act charged, and a 


finding of specific intent to violate the law is not required. 
This is precisely the same meaning given to "yillfulness" under 
Section 15(b) of the Exchange Act by the Commission and the courts. 
As this Court said in Hughes v. Securities and Exchange Commission, 
85 U.S. App. D.C. 56, 64, 174 F.2d 969, 977 (1949) : 


"It is only in very few criminal cases that ‘willful’ 
means 'done with a bad purpose.’ Generally, it means ‘no 
more than that the person charged with the duty knows 
what he is doing.’ It does not mean that, in addition, 
he must suppose that he is breaking the law." 1i/ 


SS ee eee 


14/ Schwebel v. Orrick, 153 F. Supp. 701, 705 (D. D.C. 1957) aff'd 
102 U.S. App. D.C. 210, 251 F. 2d 919, certiorari denied, 356 U.S. 
927 (1958). Accord, Great Western Food Distributors v. Brannan, 
201 F. 24 476 (C.A. 7, 1953) certiorari denied, 345 U.S. 997 (1953); 
Goodman v. Benson, 286 F. 2d 896 (C.A. 7, 1961); Capital Packing 
Co. v. United States, 350 F, 2d 67 (C.A. 10, 1965). 


Accord, Norris & Hirshberg v. Securities and Exchange Commission, 

85 U.S. App. D.C. 268, 177 F. 2d 228 (1949); Tager v. Securities 
and Exchange Commission, 344 F. 2d 5 (C.A. 2, 1965); Gearhart & 
Otis v. Securities and Exchange Commission, 121 U.S. App. D.C. 1386, 
348 F. 24 798 (1965); Dlugash v. Securities and Exchange Commission, 
373 F. 24 107 (C.A. 2, 1967); Hanly v. Securities and Exchange Com- 
mission, 415 F. 2d 589 (C.A. 2, 1969). 
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Thus, there is no basis for petitioners assertion that 


Congress intended the term "willfulness" found in Section 9(b) of 


the APA to have a different meaning than the same term in 
Section 15(b) of the Exchange Act and petitioners cite no cases 


to support this proposition. 


| 

The record in this case clearly shows that the violations 

| 

by petitioners were willful. Certainly petitioners false and mis- 


leading representation that the mortgages never exceeded 757% of the 
value of the property or that they were all first liens on the 


property (App. 3-4 and n. 7), could not have been anything but | 


willful since petitioners as broker-dealers knew and had a duty to 
1z/ 
know the accuracy of their statements (App. 3). Indeed, as the 


Commission stated, the fraud violations alone would support the i 
sanctions imposed on petitioners (App. 9). In addition, as the | 


Commission found, petitioners sold securities which they knew were 
not registered when they knew or should have known that no exemption 


was available (App: 7-8); and registrant and Sommer were repeatedly 
informed of specific record-keeping deficiencies by the Commission staff, 
yet they failed to keep current or even accurate records, much less to 


comply with the record-keeping requirements (App. 8). 


a 


16/ Petitioners suggest. that the language used to define “willfulness" 
in Capital Packing Co. v. United States, 359 F. 2d 67, 79 (C.A. 10, 
1965) shows a distinction between the meaning of the term in 
Section 9(b) of the APA and in Section 15(b) of the Exchange Act. 
From our reading of this case, we are unable to see any such dis- 
tinction. 

/ See e.g., Hanly v. Securities and Exchange Commission, 415 F. 2d 
589 (C.A. 2, 1969). Securities and Exchange Commission v. ‘North 
American Research and Development Corp., CCH Fed. Sec. L. Rep. 
992,620 (C.A. 2, March 25, 1970). 
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Petitioners also contend that their violations were not 
willful, by any definition, because they relied in good faith on 
the advice of counsel and the Commission's staff letter of 
October 1964 and were not aware they were violating the securities 
laws. (Br. 9, 11}. In its opinion the Commission specifically 
rejected this defense, finding that petitioners did not rely on 
the advice of counsel in good faith since they knew or should 
have known that the facts as represented in the letters of Century's 
counsel, and on which the 1964 staff interpretation was based, were 
either not in conformance with the true facts or were misleading in 
material respects (App. 6-7). And, as the Commission has frequently 
held, neither reliance on the advice of counsel nor absence of 
intention to violate the law can negate willfulness within the 
meaning of the securities rave Furthermore, counsel's advice 


provides no defense to the violations of the antifraud provisions, 


which as noted supra, the Commission found would have alone justified 


the sanctions. 


- 


As additional reasons for reversal of the Commission's 
order petitioners urge (2) that the Commission was barred by the 
doctrine of estoppel from sanctioning petitioners for their 


participation in the sale of unregistered mortgage notes and (b) that 


the proceedings before the Commission were the result of illegal en- 
trapment (Br. 1, 5-6). 
SS ES — 


18/ See, e.g., Gearhart & Otis, Inc., Securities Exchange Act Release 
—" Wo. 7329, pp. 8 34 (June 2, 1964), aff'd 121 U.S. App. D.C. 186, 
348 F.2d 798 (1965). 
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Several essential elements of the theory of equitable 
19/ 
estoppel are missing from the facts in this case, including 


reasonable reliance by petitioners on the staff letter, (App. 7) 
and petitioners’ lack of knowledge of the true facts, which, as 
the Commission specifically found, petitioners knew or should have 
known (App. 7). Further, the courts have consistently held that 


equitable estoppel cannot be used to prevent an administrative 
20/ 
agency from enforcing the law. 


Finally, even assuming for the sake of argument that the 
defense of entrapment would be available in an administrative proceeding 
of a remedial nature, the record in this case is void of any evidence 
of entrapment. As the Supreme Court indicated in Sherman v. United States, 
356 U.S. 369, 372 (1958) (cited by petitioners, Br. 6, n. 18), the test 
of entrapment in a criminal case is whether the intent to Beet che 


crime originated with the defendant or whether it was generated in the 
21/ 
defendant's mind by the Government. There is no evidence in the 


Ce ————— eee 


19/ e.g., the definition of estoppel in Parker v. Sager, 85 U.S. App. 


See, 
D.c. 4, 8, 174 F.2d 657, 661 (1949). 

20/ Automobile Club v. Commissioner, 353 U.S. 180, 183 (1957). Accord, 
Securities and Exchange Commission v. Morgan, Lewis & Bockius, 209 


F.2d 44, 49 (C.A. 3, 1953); Capital Funds v. Securities and Exchange 
Commission, 348 F.2d 582 (C.A. 8, 1965); Securities and Exchange 
Commission v. Culpepper, 270 F.2d 241, y= (C.A. 2, 1959). i 

We note that Stockstrom v. Commissioner, 88 U.S. App. D,C. | 286, 190 
F.2d 283 (1951), relied upon by petitioners (Br. 6, n. 17): for the 
proposition that the doctrine of estoppel could be invoked against 


the Commissioner of Internal Revenue was overruled on that, point in 
Automobile Club v. Commissioner, 353 U.S. 180, 183-84 (1957). 


Accord, Sorrells v. United States, 287 U.S. 435, 441 (1932). 


22s 
record that the Commission or any member of its staff in any way 
solicited, inspired, incited, persuaded or otherwise prompted peti- 


tioners to either sell unregistered securities or to resort to fraud 


in doing so. To the contrary, the Commission's staff specifically 


warned, in the letter on which petitioners purport to have inno- 
cently relied, that its opinion as to the registration exemption 
was limited to the facts disclosed, which facts petitioners knew 
or should have known were incomplete and misleading (App. 6-7). 
CONCLUSION 
For the foregoing reasons, the order of the Commission should 
be affirmed. 


Respectfully submitted, 


PHILIP A. LOOMIS, JR. 
General Counsel 


WALTER P. NORTH 
Associate General Counsel 


THEODORE SONDE 
Assistant General Counsel 
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Attorney 
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STATUTORY APPENDIX 


la 


Administrative Procedure Act 


eee ———————EE—E—E—eeeEEEe—— 


Section 7(c), 5 U.S.C. 556(d): 


(a) Except as otherwise provided by statute, the 
proponent of # rule or order has the burcen of proof. 
Any oral or docnmentary evidence may be recesved,. 

.’ but the agency as 2 matter of policy shall provide 
~ for the exelusion of irrelevant, immaterial, or vnduly 
repetitious evidence. A sanction may uot be im- 
posed or rule or order issued except on consideration 
of the whole record or those parts thereof cited by 4 
party and supported by and ia accordance with the 
reliable, probative, and substantial evidence. A 
party fs entitled to present his case or defense by 
oral or documentary evidence, to submit rebuttal 
evidence, and to conduct such cross-cxamination 4s 
may be required for a full and true disclosure of 
the facts. In rule making or determining claims 
fer money or benefits or applications ‘for initial 
Neenses an azency may, when a party will not be 
prejuciced thereby, cdopt procedures for the sub- 
,_Inision of all or pert of the evidence in wrilten form. 


Section 9(b), 5 U.S.C. 558(c): 


(c) When application is made for & license re- 
quired by law, the egency, with due recara for-the 
rights and privileges of all the interested parties or 
adversely affected persons and within a reescnabie 
time, shall set and complete proceedings required te 
be conducted in accordance with sections 556 and 
557 of this title cr other proceedings required by law 
and shall make its decision. Exccpt in cases of will- 
fulness or those in which public) health, intercst, 
or safety requires otherwise, the withdrawal, sus- 
pension, revocation, or cnrulment of a license is 
lawful only if, before the institution of agency pro- 
ceedings therefor, the licensce has bee» given— 

(1) nolice by the agency in wiiting of the facts 
or conduct which may warrant the action; und 
(2) opportuntiy to demoxstrate or achicve 
compliauce with x0 lawful requirements. 
Ween :¢ licensee has made timely ard sufficient 
application for a rez:ewal or a new license in accord - 
ance With agency rules, a license wiln reference to 
an activity of a continuing nainre docs net cxvire 
until the application h2s been fiaally ceters:ined by 
the agency. (Pub. L. 89-554, Sept, 6, 1965, 60 Stat. 
308.) ' 


Securities Act of 1933 


Section 5(a), (c), 15 U.S.C. 
Teele)» (c): 


Prohibitions Relating to Interstate Commerce 
and the Mails 


Sec. 5. (a) Unless a registration statement is in 
effect as to a security, it shall be unlawful for any 
person, directly or indirectly— 

(1) to make use of any means or instru- 
ments of transportation or communication in 
interstate commerce or of the mails to sell such 
security through the use or medium of any 
prospectus or otherwise ;* or 

(2) to carry or cause to be carried through 
the mails or in interstate commerce, by any 
means or instruments of transportation, any 
such security for the purpose of sale or for 
delivery after sale. 


* * * 


(c) It shall be unlawful for any person, directly 
or indirectly, to make use of any means or instru- 
ments of transportation or communication in inter- 


state commerce or of the mails to offer to sell or 
offer to buy through the use or medium of any 


prospectus or otherwise any security, unless a reg- 
istration statement has been filed as to such secu- 


rity, or while the registration statement is the 
subject of 2 refusal order or stop order or (prior 


to the effective date of the registration statement) 
any public proceeding or examination under sec- 
tion 82 


Section 17(a), 15 U.S.C. 77q(a): 


Fraudulent Interstate Transactions 


Src. 17. (a) It shall be unlawful for any per- 
son in the offer or‘ sale of any securities by 
the use of any means or instruments of transporta- 
tion or communication in interstate commerce or 
by the use of the mails, directly or indirectly— 

(1) to employ any device, scheme, or arti- 
fice to defraud, or 

(2) to obtain money or property by means 
of any untrue statement of a material fact or 
any omission to state a material fact neces- 
sary in order to make the statements made, in 
the light of the circumstances under which 
they were made, not misleading, or 

(3) to engage in any transaction, practice, 
or course of business which operates or would 
operate as a fraud or deceit upon the pur- 
chaser. 
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Rules Under the Securities Act of 1933 


Rule 234, 17 CFR 230.234: 


Rule 234 Exemption of First Lien Notes 


(a) Promissory notes directly secured by a 
first lien on a single parcel of real estate 
upon which is located a dwelling or other resi- 
dential or commercial property shall be exempt 
from registration under the Act if such notes 
are offered in accordance with the following 
terms and conditions: 


(1) Neither the aggregate unpaid principal 
amount of the notes secured by the lien on the 
property nor the aggregate amount at which 
such notes are offered to the public shall ex- 
ceed $100,000; 


(2) The aggregate unpaid principal amount 
of all indebtedness secured by the first lien on 
the property shall not exceed 75 percent of the 
appraised value of such property ; 


(3) The principal amount of each note to 
be offered under this regulation shall not be 
less than $500, and the total number of notes 
secured by the first lien on the property shall 
not exceed 125; and 


(4) The notes shall be sold for cash or pur- 
chasers’ obligations to pay cash within 60 
days after sale. 


(6) Interests or participations in, or prom- 
issory notes secured by a lien upon, another 
note or notes which are in turn secured by a 
first lien.upon real estate shall not be deemed 
to be directly secured by a first lien on real 
estate within the meaning of this rule. 


(c) No exemption shall be available under 
this rule for any investment contract or other 
security the offering of which is involved in 
the offering of the notes directly secured by 
a first lien upon real estate. 


Securities Exchange Act of 1934 


Section 10(b), 15 U.S.C. 78j(b): 


Regulation of the Use of Manipulative and 
Deceptive Devices 


Secrion 10. It shall be unlawful for any person, 
directly or indirectly, by the use of any means or 
instrumentality of interstate commerce or of the 
mails, or of any facility of any national securities 
exchange— 


(b) To use or employ, in connection with the 
purchase or sale of any security registered on a 
national securities exchange or any security not so 
registered, any manipulative or deceptive device or 
contrivance in contravention of such rules and 
regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or 
for the protection of investors. 
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Securities Exchange Act of 1934 (continued) 
Section 15(b), 15 U.S.C. 780(b): 


(b) (1) A broker or dealer may be registered for 
the purposes of this section by filing with the 
Commission an application for registration, which 
shall contain such information in such detail as to 


such broker or dealer and any persons associated 
with such broker or dealer as the Commission 
may by rules and regulations require as necessary 
or appropriate in the public interest or for the 
protection of investors. Except as hereinafter 
provided, such registration shall become effective 
thirty days after the receipt of such application 
by the Commission or within such shorter period 
of time as the Commission may determine. 

(2) An application for registration of a broker 
or dealer to be formed or organized may be made 
by a broker or dealer to which the broker or dealer 
to be formed or organized is to be the successor. 
Such application shall contain such information 
in such detail as to the applicant and as to the 
successor and any person associated with the ap- 
plicant or the successor, as the Commission may by 
rules and regulations require as necessary or ap- 
propriate in the public interest or for the protec- 
tion of investors. Except as hereinafter provided, 
such registration shall become effective thirty days 
after the receipt of such application by the Com- 
mission or within such shorter period of time as 
the Commission may determine. Such registra- 
tion shall terminate on the forty-fifth day after 
the effective date thereof, unless prior thereto the 
successor shall, in accordance with such rules and 
regulations as the Commission may prescribe, 
adopt such application as its own. 

(3) If any amendment to any application for 
registration pursuant to this subsection is filed 
prior to the effective date of the registration, such 
amendment shall be deemed to have been filed 
simultaneously with and as part of such applica- 
tion; except that the Commission may, if it ap- 
pears necessary or appropriate in the public 
interest or for the protection of investors, defer 
the effective date of any such registration as thus 
amended until the thirtieth day after the filing of 
such amendment. 

(4) Any provision of this title (other than sec- 
tion 5 and subsection (a) of this section) which 
prohibits any act, practice, or course of business 
if the mails or any means or instrumentality of 
interstate commerce are used in connection there- 
with shall also prohibit any such act, practice, or 
course of business by any broker or dealer regis- 
tered pursuant to this subsection or any person 
acting on behalf of such a broker or dealer, irre- 
spective of any use of the mails or any means or 
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Securities Exchange Act of 1934 (cont inued) 
Section 15(b), 15 U.S.C. 780(b): 


instrumentality of interstate commerce in connec- 
tion therewith. 

(5) The Commission shall, after appropriate 
notice and opportunity for hearing, by order cen- 
sure, deny registration to, suspend for a period 
not exceeding twelve months, or revoke the reg- 
istration of, any broker or dealer if it finds that 
such censure, denial, suspension, or revocation is 
in the public interest and that such broker or 
dealer, whether prior or subsequent to becoming 
such, or any person associated with such broker 
or dealer, whether prior or subsequent to becom- 
ing so associated— 

(A) has willfully made or caused to be 
made in any application for registration or 
report required to be filed with the Commis- 
sion under this title, or in any proceeding 
before the Commission with respect to regis- 
tration, any statement which was at the time 
and in the light of the circumstances under 
which it was made false or misleading with 
respect to any material fact, or has omitted to 
state in any such application or report any 
material fact which is required to be stated 
therein. 

(B) has been convicted within ten years 
preceding the filing of the application or at 
any time thereafter of any felony or mis- 
demeanor which the Commission finds— 

(i) involves the purchase or sale of any 
security. 

(ii) arises out of the conduct of the busi- 
ness of a broker, dealer, or investment adviser. 

(iii) involves embezzlement, fraudulent 
conversion, or misappropriation of funds or 
securities. 

(iv) involves the violation of section 1341, 

1342, or 1348 of title 18, United States Code. 

(C) is permanently or temporarily enjoined 
by order, judgment, or decree of any court of 
competent jurisdiction from acting as an invest- 
ment adviser, underwriter, broker, or dealer, or 
as an affiliated person or employee of any in- 
vestment company, bank, or insurance com- 
pany, or from engaging in or continuing any 
conduct or practice in connection with any such 
activity, or in connection with the purchase or 
sale of any security. 

(D) has willfully violated any provision of 
the Securities Act of 1933. or of the Investment 


7a 


Securities Exchange Act of 1934 (continued) 
Section 15(b), 15 U.S.C. 780(b): 


Advisers Act of 1940, or of the Investment 
Company Act of 1940, or of this title, or of any 
rule or regulation under any of such statutes. 

(E) has willfully aided, abetted, counseled, 
commanded, induced, or procured the violation 
by any other person of the Securities Act of 
1988, or the Investment Advisers Act of 1940, or 
the Investment Company Act of 1940, or of this 
title, or of any rule or regulation under any of 
such statutes or has failed reasonably to super- 
vise, with a view to preventing violations of such 
statutes, rules, and regulations, another person 
who commits such a violation, if such other per- 
son is subject to his supervision. For the pur- 
poses of this clause (E) no person shall be 
deemed to have failed reasonably to supervise 
any person, if— 

(i) there have been established procedures, 
and a system for applying such procedures, 
which would reasonably be expected to pre- 
vent and detect, insofar as practicable, any 
such violation by such other person, and 

(ii) such person has reasonably discharged 
the duties and obligations incumbent upon 
him by reason of such procedures and system 
without reasonable cause to believe that such 
procedures and system were not being com- 
plied with. : 

(F) is subject to an order of the Commission 
entered pursuant to paragraph (7) of this sub- 
section (b) barring or suspending the right of 
such person to be associated with a broker or 
dealer, which order is in effect with respect to 
such person. 

(6) Pending final determination whether any 
registration under this subsection shall be denied, 
the Commission may by order postpone the effec- 
tive date of such registration for a period not to 
exceed fifteen days, but if, after appropriate notice 
and opportunity for hearing (which may consist 
solely of affidavits and oral arguments), it shall 
appear to the Commission to be necessary or ap- 
propriate in the public interest or for the protec- 
tion of investors to postpone the effective date of 
such registration until final determination, the 
Commission shall so order. Pending final deter- 
mination whether any such registration shall be 
revoked, the Commission shall by order suspend 
such registration if, after appropriate notice and 


opportunity for hearing, such suspension shall ap- 
pear to the Commission to be necessary or appro- 
priate in the public interest or for the protection 
of investors. Any registered broker or dealer may, 
upon such terms and conditions as the Commission 
may deem necessary in the public interest or for 
the protection of investors, withdraw from regis- 
tration by filing a written notice of withdrawal 
with the Commission. If the Commission finds that 
any registered broker or dealer, or ‘any broker or 
dealer for whom an application for registration is 
pending, is no longer in existence or has ceased to 
do business as a broker or dealer, the Commission 
shall by order cancel the registration or applica- 
tion of such broker or dealer. i 

(7) The Commission may, after appropriate 
notice and opportunity for hearing, by order cen- 
sure any person, or bar or suspend for a period not 
exceeding twelve months any person from being 
associated with a broker or dealer, if the Commis- 
sion finds that such censure, barring, or suspen- 
sion is in the public interest and that such person 
has committed or omitted any act or omission 
enumerated in clause (A), (D) or (E) of para- 
graph (5) of this subsection or has' been convicted 
of any offense specified in clause (B) of said para- 
graph (5) within ten years of the commencement 
of the proceedings under this paragraph or is en- 
joined from any action, conduct, or practice speci- 
fied in clause (C) of said paragraph (5). It shall 
be unlawful for any person as to whom such an 
order barring or suspending him from being asso- 
ciated with a broker or dealer is inieffect, willfully 
to become, or to be, associated with a broker or 
dealer, without the consent of the Commission, 
and it shall be unlawful for any broker or dealer 
to perimt such a person to become, or remain, a 
person associated with him, without the consent 
of the Commission, if such broker or dealer knew, 
or in the exercise of reasonable care, should have 
known, of such order. i 

(8) No broker or dealer registered under section 
15 of this title shall, during any period when it is 
not a member of a securities association registered 
with the Commission under section 15A of this 
title, effect any transaction in, or induce the pur- 
chase or sale of, any security (otherwise than on 2 
national securities exchange) unless such broker 
or dealer and all natural persons associated with 
such broker or dealer meet: such specified and ap- 
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propriate standards with respect to training, ex- 
perience, and such other qualificatons as the Com- 
mission finds necessary or desirable. The Commis- 
sion shall establish such standards by rules and 
regulations, which may— 


(A) appropriately classify brokers and deal- 
ers and persons associated with brokers and 
dealers (taking into account relevant matters, 
including types of business done and nature of 
securities sold). 

(B) specify that all or any portion of such 
standards shall be applicable to any such class. 

{C) require persons in any such class to pass 
examinations prescribed in accordance with such 
rules and regulations. 

{D) provide that persons in any such class 
other than a broker or a dealer and partners, 
officers, and supervisory employees (which latter 
term may be defined by the Commission’s rules 
and regulations and as so defined shall include 
branch managers of brokers or dealers) of brok- 
ers or dealers, may be qualified solely on the basis 
of compliance with such specified standards of 
training and such other qualifications as the 
Commission finds appropriate. 


The Commission may prescribe by rules and regu- 
lations reasonable fees and charges to defray its 
costs in carrying out this paragraph, including, 
but not limited to, fees for any examination ad- 
ministered by it, or under its direction. The Com- 
missioin may cooperate with securities associations 
registered under section 15A of this title and with 
national securities exchanges in administering ex- 
aminations and may require brokers and dealers 
subject to this paragraph and persons associated 
with such brokers and dealers to pass examina- 
tions administered by or on behalf of any such 
association or exchange and to pay to such asso- 


ciation or exchange reasonable fees or charges to - 


defray the costs incurred by such association or 
exchange in administering such examinations. 

(9) In addition to the fees and charges author- 
ized by paragraph (8), each broker or dealer reg- 
istered under section 15 of this title not a mem- 
ber of a securities association registered pursuant 
to section 15A of this title shall pay to the Com- 
mission such reasonable fees and charges as may 
be necessary to defray the costs of additional regu- 
latory duties required to be performed by the Com- 
mission because such broker or dealer is not 2 


member of such a securities association. The Com- 
mission shall establish such fees and charges by 
rules and regulations. 

(10) No broker or dealer subject to paragraph 
(8) of this subsection shall effect any transaction 
in, or induce the purchase or sale of, any security 
(otherwise than on a national securities exchange) 
in contravention of such rules and regulations as 
the Commission may prescribe designed to pro- 
mote just and equitable principles of trade, to pro- 


| vide safeguards against unreasonable profits or 


unreasonable rates of commissions or other 
charges, and in general to protect investors and the 
public interest, and to remove impediments to and 
perfect the mechanism of a free and open market.’ 
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(c)(1) No broker or dealer shall make use of 
the mails or of any means or instrumentality of 
interstate commerce to effect any transaction in, or 
to induce the purchase or sale of, any security 
(other than commercial paper, bankers’ accept- 
ances, or commercial bills) otherwise than on a 
national securities exchange,-by means of any 
manipulative, deceptive, or other fraudulent device 
or contrivance. The Commission shall, for the 
purposes of this subsection, by rules and regula- 
tions define such devices or contrivances as are 
manipulative, deceptive, or otherwise fraudulent. 

(2) No broker or dealer shall make use of the 
mails or of any means or instrumentality of inter- 
state commerce to effect any transaction in, or to 
induce or attempt to induce the purchase or sale 
of, any security (other than an exempted security 
or commercial paper, bankers’ acceptances, or com- 
mercial bills) otherwise than on @ national secu- 
rities exchange, in connection with which such 
broker or dealer engages in any fraudulent, decep- 
tive, or manipulative act or practice, or makes any 
fictitious quotation. The Commission shall, for the 
purposes of this paragraph, by rules and regula- 
tions define, and prescribe means reasonably de- 
signed to prevent, such acts and practices as are 
fraudulent, deceptive, or manipulative and such 
quotations as are fictitious. 

(3) No broker or dealer shall make use of the 
mails or of any means or instrumentality of inter- 
state commerce to effect any transaction in, or to 
induce or attempt to induce the purchase or sale 
of, any security (other than an exempted security 
or commercial paper, bankers’ acceptances, or com- 
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mercial bills) otherwise than on a national securi- 
ties exchange, in contravention of such rules and 
regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or 
for the protection of investors to provide safe- 
guards with respect to the financial responsibility 
of brokers and dealers.* 

(4) T£ the Commission finds, after notice and 
opportunity for hearing, that any person subject 
to the provisions of section 12, 13, or subsection (d) 
of section 15 of this title or any rule or regulation 
thereunder has failed to comply with any such pro- 
vision, rule, or regulation in any material respect, 
the Commission may publish its findings and issue 
an order requiring such person to comply with 
such provision or such rule or ‘regulation there- 
under upon such terms and conditions and within 
such time as the Commission may specify in such 
order. 

(5) If in its opinion the public interest and the 
protection of investors so require, the Commission 
is authorized summarily to suspend trading, other- 
wise than on a national securities exchange, in any 
security (other than an exempted security) for a 
period not exceeding ten days. No broker or dealer 
shall make use of the mails or of any means or 
instrumentality of interstate commerce to effect 
any transaction in, or to induce the purchase or 
sale of, any security in which trading is so 
suspended.” 

(d) Bach issuer which has filed a registration 
statement containing an undertaking which is or 
becomes operative under this subsection as in effect 
prior to the date of enactment of the Securities 
‘Acts Amendments of 1964, and each issuer which 
shall after such date file a registration statement 
which has become effective pursuant to the Secu- 
rities Act of 1933, as amended, shall file with the 
Commission, in accordance with such rules and 
regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or 
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for the protection of investors, such supplementary 
and periodic information, documents, and reports 
as may be required pursuant to section 18 of this 
title in respect of a security registered pursuant 
to section 12 of this title. The duty to file under 
this subsection shall be automatically suspended if 
and so long as any issue of securities of such issuer 
is registered pursuant to section 12 of this title. 
The duty to file under this subsection shall also be 
automatically suspended as to any fiscal year, other 
than the fiscal year within which such registration 
statement became effective, if, at the beginning of 
such fiscal year, the securities of each class to 
which the registration statement relates are held 
of record by less than three hundred persons. For 
the purposes of this subsection, the term “class” 
shall be construed to include all securities of an 
issuer which are of substantially similar character 
and the holders of which enjoy substantially sim- 
ilar rights and privileges. Nothing in this sub- 
section shall apply to securities issued by a foreign 
government or political subdivision thereof.* 
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Sxcrion 15A. (a) Any association of brokers or 
dealers may be registered with the Commission as 
a national securities association pursuant to sub- 
section (b), or as an affiliated securities association 
pursuant to subsection (d), under the terms and 
conditions hereinafter provided in this section, by 
filing with the Commission a registration state- 
ment in such form as the Commission may pre- 
scribe, setting forth the information, and accom- 
panied by the documents, below specified : 

(1) Such data as to its organization, mem- 
bership, and rules of procedure, and such other 
information as the Commission may by rules 
and regulations require as necessary or appro- 
priate in the public interest or for the protection 
of investors; and 

(2) Copies of its constitution, charter, or 
articles of incorporation or association, with all 
amendments thereto, and of its existing bylaws, 
and of any rules or instruments corresponding 
to the foregoing, whatever the name, hereinafter 
in this title collectively referred to as the “rules 
of the association.” 


Such registration shall not be construed as a 
waiver by such association or any member thereof 
of any constitutional right or of any right to con- 
test the validity of any rule or regulation of the 
Commission under this title. 

(b) An applicant association shall not be regis- 
tered as a national securities association unless it 
appears to the Commission that— 


(1) by reason of the number of its members, 
the scope of their transactions, and the geograph- 
ical distribution of its members such association 
will be able to comply with the provisions of 
this title and the rules and regulations there- 
under and to carry out the purposes of this 
section. 

(2) such association is so organized and is 
of such a character as to be able to comply with 
the provisions of this title and the rules and 
regulations thereunder, and to carry out the pur- 
poses of this section. 

(3) the rules of the association provide that 
any broker or dealer who makes use of the mails 
or any means or instrumentality of interstate 
commerce to effect any transaction in, or to in- 
duce the purchase or sale of, any security other- 
wise than on a national securities exchange, may 


become a member of such association, except 
such as are excluded pursuant to paragraph (4) 
or (5) of this subsection, or'a rule of the asso- 
ciation permitted under this paragraph. The 
rules of the association may restrict membership 
in such association on such specified geographi- 
cal basis, or on such specified basis relating to 
the type of business done by| its members, or on 
such other specified and appropriate basis, as 
appears to the Commission to be necessary or 
appropriate in the public interest or for the pro- 
tection of investors and to carry out the purpose 
of this section. Rules adopted by the association 
may provide that the association may, unless the 
Commission directs otherwise in cases in which 
the Commission finds it appropriate in the pub- 
lic interest so to direct, deny admission to or re- 
fuse to continue in such association any broker 
or dealer if— ; 
(A) such broker or dealer, whether prior 
or subsequent to becoming such, or 
(B) any person associated with such 
broker or dealer, whether prior or subsequent 
to becoming so associated, | 
has been and is suspended or expelled from a 
national securities exchange! or has been and is 
barred or suspended from being associated with 
all members of such exchange, for violation of 
any ruleofsuchexchange. | 
(4) the rules of the assocjation provide that, 
except with the approval or, at the direction of 
the Commission in cases in which the Commis- 
sion finds it appropriate in the public interest 
so to approve or direct, no broker or dealer shall 
be admitted to or continued in membership in 
such association, if such broker or dealer— 
(A) has been and is suspended or expelled 
from a registered securities association 
(whether national or affiliated) or from a na- 
tional securities exchange or has been and is 
barred or suspended from being associated 
with all members of such association or from 
being associated with all brokers or dealers 
which are members of such exchange,-for vio- 
lation of any rule of such association or 
exchange which prohibits any act or transac- 
tion constituting conduct inconsistent with 
just and equitable principles of trade, or re- 


quires any act the omission of which consti- 
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tutes conduct inconsistent with just and 
equitable principles of trade. 

(B) is subject to an order of the Commis- 
sion denying, 
exceeding twelve 


exchange, or barring or 
suspending him from being associated with & 
broker or dealer. 

(C) whether prior or subsequent to becom- 
ing a broker or dealer, by his conduct while 
associated with a broker or dealer, was a cause 
of any suspension, expulsion, or order of the 
character described in clause (A) or (B) 
which is in effect with respect to such broker 
or dealer, and in entering such a suspension, 
expulsion, or order, the Commission or any 
such exchange or association shall have juris- 
diction to determine whether or not any 
person was 2 cause thereof. 

(D) has associated with him any person 
who is known, or in the exercise of reasonable 
care should be known, to him to be a person 
who, if such person were 2 broker or dealer, 
would be ineligible for admission to or con- 
tinnance in membership under clause (A), 
(B), or (C) of this paragraph. 

(5) the rules of the assocation provide that, 
except with the approval or at the direction of 
the Commission in cases in which the Commis- 
sion finds it appropriate in the public interest 
so to approve or direct, no person shall become 
a. member and no natural person shall become a 
person associated with a member, unless such 
person is qualified to become a member or 2 per- 
son associated with a member in conformity with 
specified and appropriate standards with re- 
spect to the training, experience, and such other 
qualifications of such person as the association 
finds necessary or desirable, and in the case of 
a member, the financial responsibility of such 
member. For the purpose of defining such stand- 
ards and the application thereof, such rules 
may— 5 

(A) appropriately classify prospective 
members (taking into account relevant mat- 
ters, including type of business done and na- 
ture of securities sold) and persons proposed 
to be associated with members. 


(B) specify that all or any portion of such 
standards shall be applicable to any such 
class. 

(C) require persons in any such class to 
pass examinations prescribed in accordance 
with such rules. 

(D) provide that persons in any such class 
other than prospective members and partners, 
officers and supervisory employees (which lat- 
ter term may be defined by such rules and 
as so defined shall include branch managers of 
members) of members, may be qualified solely 
on the basis of compliance with specified 
standards of training and such other qualifi- 
cations as the association finds appropriate. 

(E) provide that applications to become 
a member or a person associated with a mem- 
ber shall set forth such facts as the association 
may prescribe as to the training, experience, 
and other qualifications (including, in the 
case of an applicant for membership, financial 
responsibility) of the applicant and that the 
association may adopt procedures for verifica- 
tion of qualifications of the applicant. 

(F) require any class of persons associated. 
with a member to be registered with the asso- 
ciation in accordance with procedures speci- 
fied by such rules (and any application or doc- 
ument supplemental thereto required by such 
rules of a person seeking to be registered with 
such association shall, for the purposes of 
subsection (a) of section 32 of this title, be 
deemed an application required to be filed 
under this title). 

(6) the rules of the association assure a fair 
representation of its members in the adoption of 
any rule of the association or amendment 
thereto, the selection of its officers and directors, 
and in all other phases of the administration of 
its affairs. 

(7) the rules of the association provide for 
the equitable allocation of dues among its 
members, to defray reasonable expenses of 
administration. 

(8) the rules of the association are designed 
to prevent fraudulent and manipulative acts 
and practices, to promote just” and equitable 
principles of trade, to provide safeguards 
against unreasonable profits or unreasonable 
rates of commissions or other charges, and, in 
general, to protect investors and the public in- 
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terest, and to remove impediments to and per- 
fect the mechanism of a free and open market; 
and are not designed to permit unfair discrimi- 
nation between customers or issuers, or brokers 
or dealers, to fix minimum profits, to impose any 
schedule of prices, or to impose any schedule or 
fix minimum rates of commissions, allowances, 
discounts, or other charges. 

(9) the rules of the association provide that 
its members and persons associated with its 
members shall be appropriately disciplined, by 
expulsion, suspension, fine, censure, or being 

- suspended or barred from being associated with 
all members, or any other fitting penalty, for 
any violation of its rules. 

(10) the rules of the association provide a 
fair and orderly procedure with respect to the 
disciplining of members and persons associated 
with members and the denial of membership to 
any broker or dealer seeking membership 
therein or the barring of any person from being 
associated with a member. In any proceeding to 
determine whether any member or other person 
shall be disciplined, such rules shall require 
that specific charges be brought; that such mem- 
ber or person shall be notified of, and be given 
an opportunity to defend against, such charges; 
that a record shall be kept; and that the deter- 
mination shall include— 

(A) a statement setting forth any act or 
practice in which such member or other per- 
son may be found to have engaged, or which 
such member or other person may be found to 
have omitted. 

(B) a statement setting forth the specific 
rule or rules of the association of which any 
such act or practice, or omission to act, is 
deemed to be in violation. 

(C) a statement whether the acts or prac- 
tices prohibited by such rule or rules, or the 
omission of any act required thereby, are 
deemed to constitute conduct inconsistent 
with just and equitable principles of trade. 

(D) a statement setting forth the penalty 
imposed. 

In any proceeding to determine whether a 
broker or dealer shall be denied membership 
or whether any person shall be barred from be- 
ing associated with a member, such rules shall 
provide that the broker or dealer or person shall 


! 
be notified of, and be given an/opportunity to be 
heard upon, the specific grounds for denial or 
bar which are under consideration; that a rec- 
ord shall be kept; and that the determination 
shall set forth the specific grounds upon which 

the denial or bar is based. | 
(11) the requirements of subsection (c), 
insofar as these may be applicable, are satisfied. 
(12) the rules of the association include pro- 
visions governing the form and content of quo- 
tations relating to securities sold otherwise than 
on a national securities exchange which may be 
disseminated by any member or any person 
associated with a member, ahd the persons to 
whom such quotations may be supplied. Such 
rules relating to quotations shall be designed to 
produce fair and informative quotations, both 
at the wholesale and retail| level, to prevent 
fictitious or misleading quotations, and to pro- 
mote orderly procedures for collecting and 

publishing quotations. 


The provisions of this subsection, as in effect. prior 
to the date of enactment of the Securities Acts 
-\mendments of 1964, shall be! applicable to the 
rules of any registered securities association 
which was registered on such date until July 1, 
1964. After July 1, 1964, the Commission may, 
after notice and opportunity for hearing, suspend 
the registration of any such association if it finds 
that the rules thereof do not conform to the 
requirements of this subsection, as amended by sec- 
tion 7 of the Securities Acts Amendments of 1964, 
and any such suspension shall remain in effect 
until the Commission issues an order determining 
that such rules have been modified to conform 
with such requirements.* 

(c) The Commission may permit or require the 
rules of an association applying for registration 
pursuant to subsection (b), to provide for the 
admission of an association registered as an affili- 
ated securities association, pursuant to subsection 
(d), to participation in said applicant association 
as an affiliate thereof, under terms permitting such 
power and responsibilities to such affiliates, and 
under such other appropriate terms and condi- 
tions, as may be provided by;the rules of said 
applicant association, if such rules appear to the 
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Commission to be necessary or appropriate in the 
public interest or for the protection of investors 
and to carry out the purposes of this section. The 
duties and powers of the Commission with respect 
to any national securities association or any affil- 
jated securities essociation shall in no way be 
limited by reason of any such affiliation. 

(d) An applicant association shall not be reg- 
istered as an affiliated securities association unless 
it appears to the Commission that— 

(1) such association, notwithstanding that 
it does not satisfy the requirements set forth 
in paragraph (1) of subsection (b), will, 
forthwith upon the registration thereof, be 
admitted to affiliation with an association reg- 
istered as 2 national securities association pur- 
suant to said subsection (b), in the manner 
and under the terms and conditions provided by 
the rules of said national securities association 
in accordance with subsection (c) ; and 

(2) such association and its rules satisfy 
the requirements set forth in paragraphs (2) 
to (10), inclusive, and paragraph (12), of sub- 
section (b) ; except that in the case of any such 
association any restrictions upon membership 
therein of the type authorized by paragraph (3) 
of subsection (b) shall not be less stringent than 
in the case of the national securities association 
with which such association is to be affiliated.’ 


(e) Upon the filing of an application for regis- 
tration pursuant to subsection (b) or subsection 
(a), the Commission shall by order grant such 
registration if the requirements of this section are 
satisfied. If, after appropriate notice and oppor- 
tunity for hearing, it appears to the Commission 
that any requirement of this section is not satis- 
fied, the Commission shall by order deny such 
registration. If any association granted registra- 
tion as an affiliated securities association pursuant 
to subsection (d) shall fail to be admitted 
promptly thereafter to affiliation with a registered 
national securities association, the Commission 
shall revoke the registration of such affiliated 
securities association- : 

(£) A registered securities association (whether 
national or affiliated) may, upon such reasonable 
notice as the Commission may deem necessary in 
the public interest or for the protection of inves- 
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tors, withdraw from registration by filing with 
the Commission a written notice of withdrawal 
in such form as the Commission may by rules and 
regulations prescribe. Upon the withdrawal of a 
national securities association from registration, 
the registration of any association affiliated there- 
with shall automatically terminate. 

(g) If any registered securities association 
(whether national or affiliated) takes any disci- 
plinary action against any member thereof or any 
person associated with such a member or denies 
admission to any broker or dealer seeking member- 
ship therein, or bars any person from being asso- 
ciated with a member, such action shall be subject 
to review by the Commission, on its own motion, 
or upon application by any person aggrieved 
thereby filed within thirty days after such action 
has been taken or within such longer period as the 
Commission may determine. Application to the 
Commission for review, or the institution of 
review by the Commission on its own motion, shall 
operate as a stay of such action until an order is 
issued upon such review pursuant to subsection 
(h), unless the Commission otherwise orders after 
notice and opportunity for hearing on the ques- 
tion of a stay (which hearing may consist solely 
of affidavits and oral arguments) .* 

(h) (1) In 2 proceeding to review disciplinary 
action taken by a registered securities association 
against a member thereof or a person associated 
with a member, if the Commission; after appro- 
priate notice and opportunity for hearing, upon 
consideration of the record before the association 
and such other evidence as it may deem relevant— 


(A) finds that such member or person has 
engaged in such acts or practices, or has omit- 
ted such act, as the association has found him 
to have engaged in or omitted, and 

(B) determines that such acts or practices, 
or omission to act, are in violation of such rules 
of the association as have been designated in 
the determination of the association, 


the Commission shall by order dismiss the proceed- 
ing, unless it appears to the Commission that such 
action should be modified in accordance with para- 
graph (2) of thissubsection. The Commission shall 
likewise determine whether the acts or practices 
prohibited, or the omission of any act required, by 
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any such rule constitute conduct inconsistent with 
just and equitable principles of trade, and shall so 
declare. If it appears to the Commission that the 
evidence does not warrant the finding required in 
clause (A), or if the Commission determines that 
such acts or practices as are found to have been 
engaged in are not prohibited by the designated 
rule or rules of the association, or that such act as 
is found to have been omitted is not required by 
such designated rule or rules, the Commission shall 
by order set aside the action of the association. 

(2) If, after appropriate notice and opportu- 
nity for hearing, the Commission finds that any 
penalty imposed upon & member or person asso- 
ciated with a member is excessive or oppressive, 
having due regard to the public interest, the 
Commission shall by order cancel, reduce, or 
require the remission of such penalty. 

(8) In any proceeding to review the denial of 
membership in a registered securities association 
or the barring of any person from being associated 
with a member, if the Commission, after appro- 
priate notice and hearing, and upon consideration 
of the record before the association and such other 
evidence as it may deem relevant, determines that 
the specific grounds on which such denial or bar is 
based exist in fact and are valid under this section, 
the Commission shall by order dismiss the proceed- 
ing; otherwise, the Commission shall by order set 
aside the action of the association and require it 
to admit the applicant broker or dealer to member- 
ship therein, or to permit such person to be asso- 
ciated with a member.’ 

(i) (1) The rulesof a registered securities asso- 
ciation may provide that no member thereof shall 
deal with any nonmember broker or dealer (as de- 
fined in paragraph (2) of this subsection) except 
at the same prices, for the same commissions or 
fees, and on the same terms and conditions as are 
by such member accorded to the general public. 

(2) For the purposes of this subsection, the 
term “nonmember broker or dealer” shall include 
any broker or dealer who makes use of the mails or 
of any means or instrumentality of interstate com- 
merce to effect any transaction in, or to induce the 


except a broker or dealer who deals exclusively in 
commercial paper, bankers’ acceptances, OF com 
mercial bills. 

(3) Nothing 
strued or applied as to prevent 
any other member of any registered 
sociation any dealer’s discount, allowance, com- 
mission, or special terms. | 

(j)- Every registered securities association shall 
file with the Commision in accordance with such 
rules and regulations as the Commission may pre- 
scribe as necessary or appropriate in the public 
interest or for the protection of investors, copies 
of any changes in or additions to the rules of the 
association, and such other information and docu- 
ments as the Commission may require to keep cur- 
rent or to supplement the registration statement 
and documents filed pursuant to subsection (2)- 
Any change in or addition to the rules of a regis- 
tered securities association shall take effect upon 
the thirtieth day after the filing of 2 copy thereof 
with the Commission, or upon sach earlier date 


(d). 

(k) (1) The Commission js authorized by order 
to abrogate any rule of a registered securities as- 
sociation, if after appropriate notice and oppor- 
tunity for hearing, it appears to the Commission 
that such abrogation is necessary OF appropriate 
to assure fair dealing by the members of such as- 
sociation, to assure a fair representation of its 
members in the administration of its affairs or 
otherwise to protect investors or effectuate the 
purposes of this title 

(2) The Commission may in writing request any 
registered securities association to adopt any speci- 
fied alteration of or supplement to its rules with 


manner theretofore 
fications of such alteration or supplement as it 
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Qeems necessary if, after appropriate notice and 
opportunity for hearing, it appears to the Com- 
mission that such alteration or supplement is nec- 
essary or appropriate in the public interest or for 
the protection of investors or to effectuate the pur- 
poses of this section, with respect to— 


{A) the basis for, and procedure in connec- 
tion with, the denial of membership or the 
barring from being associated with 2 member 
or the disciplining of members or persons 
associated with members, or the qualifications 
required for members or natural persons asso- 
ciated with members or any class thereof. 

(B) the method for adoption of any change 
in or addition to the rules of the association. 

(C) the. method of choosing officers and 
directors. 

(D) affiliation between registered securities 
associations.* 

(2) The Commission is authorized, if such action 
appears to it to be necessary or appropriate in the 
public interest or for the protection of investors or 
to carry out the purposes of this section— 


(1) after appropriate notice and opportunity 
for hearing, by order to suspend for a period 
not exceeding twelve months or to revoke the 

istration of a registered securities association, 
if the Commission finds that such association has 
violated any provision of this title or any rule 
or regulation thereunder, or has failed to enforce 
compliance with its own rules, or has engaged in 
any other activity tending to defeat the purposes 
of this section. 

(2) after appropriate notice and opportunity 
for hearing, by order to suspend for a period 
not exceeding twelve months or to expel from 2 
registered securities association any member 
thereof, or to suspend for a period not exceeding 
twelve months or to bar any person from being 
associated with a member thereof, if the Com- 
mission finds that such member or person— 

(A) has violated any provision of this title 
or any rule or regulation thereunder, or has 
effected any transaction for any other person 
who, he had reason to believe, was violating 
with respect to such transaction any provi- 


sion of this title or any rule or regulation 
thereunder. 

(B) has willfully violated any provision of 
the Securities Act of 1933, as amended, or of 
any rule or regulation thereunder, or has ef- 
fected any transaction for any other person 
who, he had reason to believe, was willfully 
violating with respect to such transaction any 
provision of such Act or rule or regulation. 
(3) after appropriate notice and opportunity 

for hearing, by order to remove from office any 
officer or director of a registered securities asso- 
ciation who, the Commission finds, has willfully 
failed to enforce the rules of the association, or 
has willfully abused his authority-° 

(m) Nothing in this section shall be construed 
to apply with respect to any transaction by 2 
broker or dealer in any exempted security. 

(n) If any provision of this section is in con- 
flict with any provision of any law of the United 
States in force on the date this section takes effect, 
the provision of this section shall prevail.* 
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1S 
Section 17(a), +7 U.S.C. 79q(a): 


Accounts and Records, Reports, Examinations | 
of Exchanges, Members, and Others 


Srcrion 17. (a) Every national securities ex- 
change, every member thereof, every broker or 
dealer who transacts & business in securities 
through the medium of any such member, every 

istered securities association,’ and every 
broker or dealer registered pursuant to section 15 
of this title? shall make, keep, and preserve for 
such periods, such accounts, correspondence, 
memoranda, papers, books, and other records, and 
make such reports, as the Commission by its rules 
and regulations may \wrescribe as necessary or 
appropriate in the public interest or for the pro- 
tection of investors. Such accounts, correspond- 
ence, memoranda, papers, books, and other records 
shall be subject at any time or from time to time 
to such reasonable periodic, special, or other ex- 
aminations by examiners or other representatives 
of the Commission as the Commission may deem 
necessary or appropriate in the public interest or 
for the protection of investors. 


Section 25(a),.15 U.S.C. 78y (a): 


Sxcrion 25. (a) Any person aggrieved by an 
order issued by the Commission in proceeding - 
under this title to which such person is a party 
may obtain a review of such order in the Court of 
Appeals of the United States, within any circuit 
wherein such person resides or has his principal 
place of business, or in the United States Court 
of Appeals for the District of Columbia, by filing 
in such court, within sixty days after the entry of 
such order, 2 written petition praying that the 
order of the Commission be modified or set aside 
in whole or in part. A copy of such petition shall 
be forthwith transmitted by the clerk of the court 
to any member of the Commission, and thereupon 
the Commission shall file in the court the record 
upon which the order complained of was entered, 
as provided in section 2112 of title 28, United 
States Code. Upon the filing of such petition such 
court shal] have jurisdiction, which upon the filing 
of the record shall be exclusive, to affirm, modify, 
and enforce or set aside such order, in whole or 
in part. No objection to the order of the Com- 
mission shall be considered’ by the court unless 
such objection shall have been urged before the 
Commission. The finding of the Commission «s to 
the facts, if supported by ‘substantial evidence, 
shall be conclusive. If either party shall apply to 
the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that 
such additional evidence is material and that there 
were reasonable grounds for failure to adduce such 
evidence in the hearing before the Commission, 
the court may order such additiqnal evidence to be 
taken before the Commission and to be adduced 
upon the hearing in such manner and upon such 
terms and conditions as to the court may seem 
proper. The Commission may modify its findings 
as to the facts, by reason of the additional evidence 
go taken, and it shall file such modified or new 
findings, which, if supported by substantial evi- 
dence, shall be conclusive, and its recommendation, 
if any, for the modification or setting aside of the 
original order. The judgment and decree of the 
court, affirming, modifying, and enforcing or set- 
ting aside, in whole or in part, any such order of 
the Commission, shall be final, subject to review 
by the Supreme Court of the United States upon 
certiorari or certification as provided in sections 
239 and 240 of the Judicial Code, as amended 
(U.S.C., title 28, secs. 346 and 347). 
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Rules Under the Securities Exchange Act of 1934 


Rule 10b-5, 17 CFR 240.10b-5: 


Rule 10b-5. Employment of Manipulative and 

Deceptive Devices 

It shall be unlawful for any person, directly or 
indirectly, by the use of any means or instrumen- 
tality of interstate commerce, or of the mails, or of 
any facility of any national securities exchange, 

(1) to employ any device, scheme, or artifice to 
defraud, 

(2) to make any untrue statement of a material 
fact or to omit to state a material fact necessary in 
order to make the statements made, in the light of 
the circumstances under which they were made, not 
misleading, or 

(3) to engage in any act, practice, or course of 
business which operates or would operate as a 
fraud or deceit upon any person, 
in connection with the purchase or sale of any 


security. 
Rule 1L5cl-2, 17 CFR 240.15cl-2: 


Rule 15c1-2. Fraud and Misrepresentation 

(a) The term “manipulative, deceptive, or other 
fraudulent device or contrivance,” as used in sec- 
tion 15(c) (1) of the Act, is hereby defined to in- 
clude any act, practice, or course of business which 
operates or would operate as a fraud or deceit upon 
any person. 


(3) The term “manipulative, deceptive or other 
fraudulent device or contrivance,” as used in sec- 
tion 15(c) (1) of the Act, is hereby defined to in- 
clude any untrue statement of a material fact and 
any omission to state « material fact necessary in 
order to make the statements made, in the light of 
the circumstances under which they are made, not 
misleading, which statement or omission is made 
with knowledge or reasonable grounds to believe 
that it is untrue or misleading. 

(c) The scope of this role shall not be limited 
by any specific definitions of the term “manipula- 
tive, deceptive, or other fraudulent device or con- 
trivance” contained in other rules adopted pur- 
suant to section 15(c) (1) of the Act. 
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MEMORANDUM OF PETITIONERS IN REPLY 


TO BRIEF OF RESPONDENT 


In its brief, the Securities andl Exchange Commission has’ misunder- 
stood and thus clouded the issues and misinterpreted the arguments made 
in Petitioners' Brief. In order to clarify the issues in the case and 
the arguments which Petitioners made, Petitioners submit this Memorandum 
to the Court in the belief that it will aid the Court in deciding the 


issues before it. 


One such. clouding and misinterpretation is the act of changing 
the issue of whether the Commission may change the standard of, "substantial" 
evidence which must support findings to a lower standard. It is not a 
counsel for the Commission would like this Court to believe, whether the 


decision is supported by substantial evidence. Petitioners contend that 


the Commission never decided that question, and that thus the issue is as 


Petitioners have stated. 

As counsel for Respondents have acknowledged in their brief, in 
the proceedings before the Commission, Petitioners contended that any 
punitive or remedial action taken by any administrative agency must be 
supported by "reliable, probative and substantial" evidence as required 
by Section 7(c) of the Administrative Procedure Act. Petitioners further 
contended that this requirement is a higher standard of proof than the 
“preponderance of the evidence" test admittedly used by the Hearing 
Examiner. Thus, Petitioners alleged, the Hearing Examiner's decision 
could not be upheld since he had used an incorrect and less stringent 
standard of evidence than that required by the Administrative Procedure 
Act. 

The Commission, in holding that it could decide on the basis of 
“preponderance” rather than “substantial” did not dispute Petitioners’ 
argument that the test used was less exacting than the "reliable, probative 
and substantial" evidence test contained in the Act. It would be ludicrous 
indeed for Petitioners to appeal on these grounds if, as the Commission 
alleges in its Brief, "preponderance" were a stronger evidentiary test 
than "substantial". It is equally ludicrous for counsel for Respondent 
to come into court now and say that the Commission really meant that "pre- 
ponderance” is a higher standard than "substantial" when it accepted Peti- 
tioners’ argument that it was a lower standard. Just as a government 
"agency may not change its theories [of the offense] in mid-stream without 


giving respondents reasonable notice of the change," Rodale Press, Inc. v- 


F.T.C., 407 F. 2d 1252, 1256 (D.C. Cir. 1958), counsel for the Respondent 
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cannot, after this case reaches the courts, change the Commission's 
theory that "preponderance" was ‘a lower test of evidence than "substantial" 


evidence. 


Petitioners further contend that in cases involving fraud, the 


evidence against the Petitioners must be "clear and convincing", and that 
this is especially true where Petitioners lose their right to their chosen 
vocation upon a finding that fraud was committed. Counsel for Respondent 
do not deny that in administrative proceedings involving banishment from 
the country, the government agency may decide upon banishment only if its 
findings are suppported by clear and convincing evidence. Without citation, 
though, counsel for Respondent do engage in the curious argument that 

there is a differenct standard in deportation cases than in other adminis— 
trative proceedings such as securities cases because "deportation proceed- 
ings involve a special area of the law." Brief of Respondent, case 13. 
‘Administrative proceedings which result in the loss of the right to pursue 
a vocation are equally as harsh as proceedings which result in deportation 
both "result in the loss of all that. makes life worthwhile". Bridges Vv. 
Wixon, 326 U.S. 135, 147, quoting Ng Fung Ho v. White, 259 U.S. 276, 284. 
Contra, Brief for Respondents, page 13. Moreover, both revocation of a 
license to do business or pursue a vocation and deportation, while techni- 
cally not criminal punishment, are of a penal nature. "[P]ermanent pro- 
scription from Government Service. is ‘punishment’ and that punishment’ can 
be inflicted only anon compliance with the Sixth Amendment. the difference 


between permanent and limited proscription is merely one of degree. and not 


one of principal.” Bailey vy. Richardson, 182 F. 2d 46, 55 (D. Cc. Cir. 1950). 


See also Bridges v. Wixon, supra at 147. Contra, Brief of Respondent, 
page ll. 

Regarding the issue of "willfulness”, counsel for Respondent have 
changed the position taken by Petitioners. Counsel for Respondent say 
that "Petitioners suggest that the language used to define 'willfulness' 
in Capitol Packing Co. vy. United States, 350 F. 2d 67, 79 (C.A. 10 1965) 
shows a distinction between the meaning of the term in Section 9(b) of the 
APA and in Section 15(b) of the Exchange Act." This statement is false 
and misleading. Petitioners contend that Section 9(b) of the Administra- 
tive Procedure Act requires more than the mere intentional engaging in an 
act. “Willfulness must be manifest." H.R. REP. NO. 1980, 79th Cong, 
2a Sess. 41 (1946) (Emphasis added). As stated by the United States Court 
of Appeals for the Tenth Circuit in Capitol Packing Co., supra. at 79, in 
affirming the legislative intent of the Congress, a finding of willfulness 
requires a finding of "an intentional misdeed or gross neglect of a known 
duty as to be the equivalent thereof". (Emphasis added.) Contra, Brief 
for Respondent, page 18, wherein counsel for Respondent, while ignoring all 
legislative history, contend that under the Administrative Procedure Act, 
“yillfully" means “simply the intentional doing of an act charged." 

Counsel for the Respondent contend that "willfulness" under the 
Exchange Act means the intentional doing of an act charged and that this 
definition precludes a defense that reliance upon the advice of counsel and 
the Commission constitutes a defense to the charge of willful violation of 


the Exchange Act. Petitioners disagree completely with this position of 


counsel for Respondent and rely upon Petitioner's Brief, pages 9-11. 
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Counsel for Respondent argue that, even if Petitioners were correct 
: 


in saying that reliance upon advice of Counsel and the Commission constitutes 


a defense to the carge of willfulness, this Court must still rely upon and 


uphold, according to said counsel, the conjecture of the Commission that 
the Petitioners either knew or should have known that advice of counsel and 
the Commission was based on false information. In a case on all fours with 
this one, United States v. Crosby, 294 F. 2d 928 (2d Cir. 1961), the Court 
of ire failed to apply such an argument where broker-dealers relied 
similarly upon the advice of counsel for the issuer of the securities. 
The Court of Appeals in that case held that it could not “assume guilty 
knowledge or Purposes - Supra at 942. Guilty knowledge or purpose, as it 
is a basic element of the offense charged, must be proven, not ascuned. 
Crosby at 942-3. Indeed, as should be. apparent to counsel for Respondent, 
the assumption of guilty knowledge or purpose would eae preclude 
any broker or dealer relying upon the defense of advice of Coaased: 
Finally, counsel for Respondent evidently misunderstand Petitioners’ 
position with regard to entrapment and estoppel. As we have seen, it is 
mere conjecture or assumption for the Respondent to say in the absense 
of any evidence of guilty knowledge (no effort being made to introduce any 
such evidence in the proceeding below), that Petitioners were aware of the 
inaccuracy of the facts relied upon by the Commission in giving the Petition- 
> : : ae 
ers and Century ano action" letter. It is a fact that the Petitioners did 
not supply the Commissioners with any of ‘the facts, found to be inaccurate. 


It js also a fact that the petitioners were not aware of the facts pon 


which the mee relied in giving the advices: as the: Commission kept 


secret those facts. Where the Petitioners supplied no facts at all to the 
Commission, where the Commission eee ees Pectiioners from knowing upon 
which facts it relied, the Petitioners had no means of ascertaining the 
accuracy of these facts. 

Petitioners ats respectfully submit that, for the reasons stated 
above and for the reasons stated in the Brief for Petitioners, the findings, 
order and conclusions of the Securities and Exchange Commission should be 


reversed and the case should be remanded to the Comiission for such further 


proceedings as may be appropriate. 


Respectfully submitted, 


Carl L. Shipley 
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Moreland G. Smith,* Jxr< 
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